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PRE  ¥  ACE 


There  is  no  part  of  the  law,  unblended  w  itii  public 
jurisprudence  or  politics,  which  has  been  more  ob- 
viously improved  in  the  United  States  than  Replevin. 
From  the  cumbrous  weapon,  useful  only  in  a  narrow 
field,  to  which  Coke  and  Gilbert  were  accustomed,  it 
has,  in  more  than  one  half  of  the  United  States,  been 
fashioned  into  the  ready  instrument  for  the  adjustment 
of  all  disputes,  in  regard  to  the  ownership  of  personal 
property.  In  some  of  the  states,  Pennsylvania  for 
instance,  this  improvement  has  been  the  result  of  time, 
operating  upon  early  colonial  customs,  occasionally 
assisted  by  judicial  legislation. 

In  other  states,  indeed  in  most  of  the  northern  and 
western  states,  the  law  has  been  codified,  and  the  im- 
provements which  experience  suggested,  introduced; 
the  frame  work  of  the  action  remaining  unchanged. 

The  present  work  originated  in  the  difficulty  which 
the  author  experienced,  on  an  occasion  in  which  he 
was  called  upon  to  use  the  action  of  replevin.  The 
confused  and  unsatisfactory  form  in  which  the  digests 
and  reports  left  the  subject,  was  not  essentially  relieved 
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IV  PRF.FArK. 

l»v  a  nfcroiKT  to  the  cK'UKMitarv  writers.  'I'Ikm'o  is 
no  AiixMicaii  treatise  on  iIk^  siil)ieet.  The  works  of 
(iilhert  and  \\  ilkiiison,  in  Mni^laiid,  liave  attained  a 
just  celebrity,  and  arc  well  known  in  tli(^  I  niled  Stat(\<. 
Hnt,  owini^  partly  to  the  narrow  ?<j)licre  within  which 
the  remedy  is  confined  in  Iji^land,  and  j)artly  to  the 
dissimilarity  of  the  proceedings  in  the  two  conntries, 
they  a n^  not  satisfactory  .nuides  to  the  American  ])rac- 
titioner;  yet  much  of  the  l(\'irning  which  they  contain 
is  of  essential  value  here.  The  author  has  been  a 
diliijent  seeker  at  the  fountains  of  his  subject  in  the 
Ijiillish  law,  and  has  spared  no  labour  in  the  explora- 
tion of  the  many  branches  from  the  main  stream  w  hich 
al)ound  in  the  United  States,  and  has  used  the  infor- 
mation thus  obtained,  principally,  in  illustration  of  the 
action  as  it  exists  in  Pennsylvania, 

The  plan  pursued  will  be  understood  at  once  by  a 
tllance  at  the  tabic  of  contents.  The  work  is  divided 
into  chapters,  in  each  of  which  a  didercnt  head  is 
treated,  carrving  the  reader  IVoni  the  issuin^j  of  tlu 
orij.Mnal  writ  to  the  execution;  after  which  follows  a 
consideration  of  the  bond,  and  of  the  liabilities  and 
benefits  accruing  to  the  dilferent  parties  thereto,  and 
of  the  method  of  j)roce(>dinix  on  the  bond.  T«^  which 
is  added  an  Appendix  of  I'orms  and  of  Statutes,  in- 
cluding such  parts  of  the  Code  of  Procedure  of  Xew 
York  as  bear  U|»on  this  action,  ;ind  \\\r  chapter  of  the 
Massachusetts  Revised  Statutes  relating  to  Ii(>|)levin: 
which  toi;ether  "ive  a  v(;rvclear  idea  of  th(>  charactc  •• 
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of  llio  cimnges  uliicli  have  frcncrally  been  introduced 
by  the  legislation  of  llie  norlliern  and  wc'stern  Jitates. 

The  autliordocs  not  suppose  that  he  lias  exhausted 
the  theme,  or  that  he  may  not  iiave  fallen  into  errors; 
those  who  best  understand  the  subject,  will  easily  com- 
prehend how  improbable  it  is  that  he  should  have  done 
either.  JUit  he  hopes  and  believes,  that  he  has  placed 
within  reach,  and  in  a  connected  form,  information 
which  cannot  elsewhere  be  obtained,  but  at  the  expense 
of  much  time  and  labour. 

The  works  of  Gilbert  and  Wilkinson  have  been 
freely  drawn  upon,  and  Mr.  Hammond's  Nisi  Prius 
has  furnished  some  valuable  rules  on  the  subject  of 
avowries. 

rhiladclphia,  March,  1819. 
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K.  B.— The  citations  from  Gilhert  In  this  voliinu-  are  from  tlic  Dublin  edition  of  1702 


ciiapti:r  I. 

REPLEVIX,  ITS  ORKilN  AND  HISTORY. 

Replevin,  as  defined  by  Chief  Bard!)  Gilbert,  is  the 
remedy  given  the  party  to  controvert  the  legality  of 
a  distress,  in  order  to  bring  back  the  pledge  to  the 
proprietor,  in  case  the  distress  were  unlawfully  taken 
and  without  just  cause.  Blackstone  says,  to  replevy, 
(rcplogiare,  to  take  back  the  pledge,)  is  where  a  per- 
son distrained  upon,  applies  to  the  sheriff  or  his 
officers,  and  has  the  distress  returned  into  his  posses- 
sion, upon  giving  good  security  to  try  the  right  of 
taking  it  in  a  suit  at  law,  and,  if  that  be  determined 
against  him,  to  return  the  cattle  or  goods  once  more 
into  the  hands  of  the  distrainor.  The  definition  of 
Spelman  is  more  comprehensive  and  more  accurate 
than  cither.  He  says:  A  replevin  is  a  justicial  writ 
to  the  sheriff,  complaining  of  an  unjust  taking  and 
detention  of  goods  or  chattels;  commanding  the 
sheriff  to  deliver  back  the  same  to  the  owner  upon 
security  given  to  make  out  the  injustice  of  such  taking, 
or  else  to  return  the  goods  and  chattels. 

Neither  of  these  definitions  is  broad,  enoufrh  for 
replevin  in  Pennsylvania,  which  may  be  defined  to  be, 
the  remedy  for  the   unlawful   detention  of  personal 
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j)r(>[)rit\,  Itv  wliuli  tlio  proiu-rty  is  ilclivcrcd  to  the 
claiiiiMiit  iijH)!!  i,nvin<T  security  to  llic  slierill"  to  make 
out  till*  injustice  of  the  iletention,  or  return  the  jiro- 
perty.(l) 

This  definition  \vill  apply  to  the  action  of  replevin 
in  the  following  named  States;  viz.:  Maine,(2)  New 
Hampsliirc,(3)  Termont,(4)  Massachusctts,(r))  New 
York,(r))  01no,(7)  Maryland,(8)  Delaware,(l))  Ken- 
tucky,(10)  Missouri,(ll)  Wisconsin,(12)  Arkansas, 
(13)  Tenncssee,(14)  Michigan,(l5)  and  Indiana. (10) 

(1)  Weaver  r.  Lawrence,  1  Dall.  157.  Snytlcru.  Vaux,  2  R.  428. 

(2)  1st  HallowcU's  Laws,  cd.  l'?30,  p.  2^5.  Seaver  v.  Diiigley, 
4  Greenl.  315. 

(3)  Brown  v.  Fitz,  13  New  Hamp.  283. 

(4)  Stat,  of  Vert.  Tit.  Replevin. 

(5)  Badger  v.  Phinney,  lo  Mass.  359.  Baker  v.  Tales,  10  Mass. 
147.     Marstenr.  Baldwin,  17  Mass.  606.    See  App.  Stats,  of  Mass. 

(6)  See  Appendix,  New  York  Code. 

(7)  Revised  Stats,  of  Oliio,  p.  7->4. 

(8)  Ciillum  r.  Bevans,  6  liar.  &i  J.  1(59.  Smith  r.  AVilliamson, 
1  Har.  Si  J.  1  J7. 

(9)  (Mark  r.  Adair,  'A  llarririfrtoii,  ll.~).  See  contra  .Tolmson  r. 
Johnson,  4  Harrington,  171,  and  Druniinond  v.  Hopper,  4  Harring- 
ton, 327. 

(10)  Kenty.  Stat.  p.  .'i03.  Act  of  1^42. 

(11)  Revised   Stat,   of  Missouri,  p.  021,  is45.     Sec   Rcclor  v. 
Chevalier,  1  Mis.  345. 

(12)  Stat,  of  Wisconsin,  p.  271. 

(13)  Revised  Stat,  of  .\rk:ins,is,  p.  658. 

(14)  Act  15,  Jan.,  1816,  Tcnn.  Revised  Stat.,  Pari  .i,  Tit.  l,(li.5. 
(16)  Michigan  Slat.,  'i'it.  Krp. 

(10)  Daggctti'.RobbinB,2Blackf.415.     Chinii  v.  Russell,  ili.  172. 
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In  NGwJersey,(l )  Illinois,(2)  and  South  Carolina,(3) 
tlio  taking  must  be  unlawful. 

Tn  Vir<rinia,(l)  Georgia,  Connccticut,(r))  and  Ala- 
bama,(r))  this  remedy  is  confined  to  distresses  and 
attachments. 

In  Mississippi,(7)  replevin  lies  only  for  a  distress 
for  rent. 

The  action  of  replevin  is  among  the  oldest  known 
to  the  law.  Glanvil  speaks  of  it  as  well  known  in  his 
time,  and  gives  the  form  of  the  writ.(8)  Bracton, 
Fleta  and  Fitzherbert,  treat  of  it  at  length.  Bracton 
says:  "The  detention  of  a  Namium  was  a  subject 
belonging  to  the  jurisdiction  of  the  king's  crown;  and 
cognizance  thereof  was  rarely  allowed  to  any  except 
the  king  or  his  justices,  but  because  questions  of  dis- 
tress required  despatch,  on  account  of  the  nature  of 
the  subject  taken,  which  was  sometimes  living  animals, 
a  special  jurisdiction  used  to  be  given  to  the  sheriff, 

(1)  Bnien  v.  Ogden,  G  Ilalst.  370. 

(2)  Wright  u.  Armstrong,  Breesc,  130. 

(3)  Byrd  v.  O'Hanlin,  1  Rep.  Con.  Ct.  401. 

(4)  Vaiden  v.  Bell,  3  Rand.  448. 

(5)  Watson  v.  Watson,  9  Conn.  140;  but  see  Ornisbce  v.  h.^ts, 
16  Conn.  568,  and  18  lb.  555. 

(6)  Smith  V.  Crockett,  1  Alab.  277. 

(7)  Whcclock  t'.  Cozzens,  6  How.  .Miss.  270.     Sharkey,  C.  J., 
dissented. 

(8)  Beam's  Glanvil,  29  J. 
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who  in  tlii>  iiistaiuMMlid  iKil  act  in  liis  oflicc  as  slicrilT, 
Init  a-  ju-liciarius  rogis.''(l) 

Tliis  special  jurisdiction  was  conferred  upon  the 
shcritF  bv  a  jnsticial  \vrit  out  of  Cliancory,(2)  giving 
the  slierilV  authority  to  replevy  and  deliver  the  goods, 
and  to  determine  the  point  complained  of  in  tlie 
county.  Tiie  writ  as  to  that  matter  rimninfr,  ''and 
after  cause  him  (the  defendant)  to  he  hrouirht  to  jus- 
tice for  the  same,  that  we  hear  no  more  complaints 
for  \Nant  of  justice. ''(3) 

This  writ,  unlike  other  original  writs,  did  not  con- 
tain a  summons  to  the  defendant  to  appear  in  any  of 
the  king's  superior  courts  at  Westminster,  but  left  the 
matter  to  he  determined  in  the  county  court.  This 
proceeding  by  original  was  soon  found  too  tedious 
for  the  distant  parts  of  the  kingdom,  the  oHice  at 
Westminster  l)eing  the  only  one  for  the  issue  of  writs 
in  all  I'mdand. 

'I'o  remedy  tliis  inconvenience,  the  21st  chapter  of 
the  statute  of  Marlhridgc,  r)2  Ileiu-y  'M,  \\as  passed, 
bv  which  it  was  provided,  "That  if  the  beasts  of  any 
man  be  taken  and  unlawfully  withholden,  the  sherilf, 
after  comi)laint   made   to   him   thereof,  may  d{>liver 


(1)  Hracton,  ITjO.  mc.     Httvc's  His.   Com.  L.,  Vol.  II.,  j).  17. 

(2)  2  Inst.  I:m».     Il.iilnt  v.  IJyrt,  5  Mod.  253.    Gilb.  Kcp.  O:}. 
(:<;   Heg.  Brt'.,  K-l.  1087,  j..  HI. 
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tlicm  without  let  or  gainsaying  of  Inni  wlio  took  the 
beasts,  if  they  were  taken  out  of  lil)erties,  and  if  the 
beasts  were  taken  within  any  Hl)erties,  and  ihc  IjaihHs 
of  the  liberty  will  not  deliver  them,  then  the  Sherifl', 
for  default  of  those  bailifls,  shall  cause  them  to  be  de- 
livcred.''(l)     This  was  called  proceeding  by  plaint. 

Besides  the  inconvenience  as  to  time,  which  was 
felt  by  the  plaintilT  in  the  proceedings  by  writ,  they 
were  liable  to  a  serious  objection  by  the  defendant,  on 
the  ground  of  security.  The  writ  of  replevin  took  the 
beasts  from  the  possession  of  the  defendant,  and  as 
the  plaintifl'  was  obliged  to  give  no  other  security  than 
the  plegii  de  prosequendo  to  answer  the  amercement 
to  the  king,  pro  f also  clamorc,  as  in  other  actions,  and 
even  these  having  at  an  early  day  degenerated  into 
the  formal  John  Doe  and  Richard  Roe,  it  might  well 
happen  that  the  plaintilT  had  sold  the  beasts  delivered 
to  him  on  the  replevin,  and  become  insolvent,  by 
which  the  avowant  would  have  no  benefit  from  his 
suit.  To  remedy  this,  the  statute,  Westminster  2d, 
Ch.  2,  13  Edw.  1,  A.  D.  1285,  provided,  "  That  from 
thenceforth,  sheriffs  or  bailiffs  should  not  only  receive 
from  the  plaintiffs  pledges  for  the  pursuing  of  the  suit, 
before  they  made  deliverance  of  the  distress,  but  also 
for  the  return  of  the  beasts,  if  return  should  be  aAvard- 
ed."  This  act  also  remedied  the  evil  of  replevins  in 
infinitum,  which  it  was  held  the  plaintilf  might  have 

(1)  Statutes  at  large. 
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bv  sulViiint^  a  iion-siiit,  when  his  case  ^\as  rcacliod  for 
trial.     The  words  of  the  act  l)eing,  "Ami  forasmuch 
as  it  happciicth  sometimes,  tliat  after  the  return  of  the 
beasts  is  awarded  unto  tlic  distrainor,  and  the  party  so 
distrained,  after  tliat  llie  beasts  he  returned,  doth  re- 
plevy tliem  ai,Miii,  and  when  he  secth  tlic  distrainor 
appearing  in   the  court  ready  to  answer  him,  doth 
make  default,  whereby  return  of  the  beasts  ought  to 
be  awarded  again  unto  the  distrainor,  and  so  the  beasts 
be  replevied  twice  or  thrice,  and  infinitely,  and  the 
judgments  given  in  the  king's  court  take  no  cflect  in 
this  case,  whereupon  no  remedy  hath  been  yet  pro- 
vided.   In  this  case,  such  process  shall  be  awarded,  that 
so  soon  as  return  of  the  beasts  shall  be  awarded  to  the 
distrainor,  the  shcriiV  shall  be  commanded  by  a  judicial 
writ,  to  make  return  of  the  beasts  unto  the  distrainor; 
in  which  writ  it  shall  be  expressed  that  the  sheriff 
shall  not  deliver  them  without  writ,  making  mention 
of  the  judgment  given  by  the  justices,  which  cannot 
be  without  a  writ  issuing  out  of  the  rolls  of  the  said 
justices,  Ixjfore  whom  the  matter  was  moved.     There- 
fore when  he  cometh  unto  the  justices,  and  desireth 
replevin  of  the  beasts,  he  shall  have  a  judicial  writ, 
that  the  sheriff  taking  surety  for  the  suit,  and  also  of 
the  beasts  or  cattle  to  be  returned,  or  the  price  of  them, 
( if  return  be  awarded,)  shall  deliver  unto  him  the  beasts 
or  cattle  before  returned,  and  the  distrainor  shall  bo 
attached  to  come  at  a  certain  day  before  the  justices, 
afore  whom  the  jjlea  was  moved  in  the  ])res(>nc(>  of  the 
parties.      And  ifhc  that  re|)l(:vied  make  default  again. 
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or  for  another  cause  return  of  the  distress  be  awarded, 
bcin^r  now  twice  replevied,  the  distress  shall  remain 
irrepleviable.  But  if  a  distress  be  taken  of  new,  and 
for  a  new  cause,  the  process  abovesaid  shall  bo  ob- 
served in  the  same  new  distress." 

This  writ  reciting  the  former  judgment,  was  called 
the  writ  of  second  dehverance;(l)  and  though  the 
avowant  having  judgment  in  the  second  deliverance, 
was  entitled  to  a  return  irreplevisable  of  the  beasts — 
yet  this  right  was  subject  to  redemption  of  the  beasts 
by  the  tenant  on  payment  of  the  rent,  as  they  were 
still  in  the  nature  of  a  gage  or  pledge.  Whether  the 
replevin  was  by  plaint  or  writ,  the  Sheriff,  before  he 
granted  the  one  or  executed  the  other,  w^as  required  to 
take  from  the  plaintiff  pledges  de  prosequendo,  and 
pledges  de  retorno  habendo.(2)  If  the  pledges  intro- 
duced by  Westminster  2,  Ch.  2,  for  the  security  of  the 
avowant,  in  case  he  should  have  judgment  for  a  return 
of  the  beasts  were  insufficient,  the  avowant  had  his 
remedy  against  the  sheriff,  who  was  made  answerable 
by  that  statute  for  their  sufficiency.(3)  If  the  replevin 
was  by  writ,  and  the  sheriff  executed  it,  he  might  hold 
plea  of  it  in  his  county  court,  but  either  party  might 
remove  it  by  pone  or  rccordari  into  the  courts  above; 
the  plaintiff  without  cause,  and  the  defendant  upon 
cause  shown. 

(1)  Gib.  Rep.  67. 

(2)  Gib.  Rep.  67.    Wilk.  Rep.  10.    Dalt.  Sher.  277,439. 

(3)  Gib.  Rep.  67. 
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If  the  fir.-t  NM'it  \\;is  not  oxrciitcd,  i1h>  phiiiitill"  might 
have  an  alias,  ami  after  tliat  a  plurics  ropU'vin  ;  in  the 
phirii's  was  always  inserted  the  clause,  "or  certify 
voiir  reason  to  uh,  wjiy  you  would  or  could  not  execute 
our  command3  licrctofore  to  you  hereupon  directed." 
The  same  clause,  at  the  option  of  the  plaint ilK  might 
he  inserted  in  the  alias,  and  then  it,  as  well  as  the  plu- 
ries,  was  returnahle  in  the  king's  bench  or  common 
pleas.  The  pluries  always,  and  the  alias  whenever 
it  had  the  clause,  vrl  cmisdin  nobis  rcr/ificcs^  in  it, 
determined  the  power  of  the  sherift'  to  hold  plea  of  the 
replevin  in  the  county;  and  the  reason  is  said  to  be, 
that  these  proceedings  compel  the  sherilV  to  return  the 
writ,  and  having  i)arted  with  it,  he  has  no  authority  to 
proceed  further  in  the  court  below.(l) 

Before  the  proceedings  by  writ  went  into  disuse,  it 
was  usual  for  the  plaintifl'  to  take  out  the  replevin  alias 
and  pluries  at  the  same  time,  and  he  might,  if  he  chose, 
deliver  the  alias  or  ])luries  immediately  to  the  shorifT, 
and  thus  take  the  cause  entirely  from  his  jurisdic- 
tion.(2)  On  the  return  to  the  pluries  that  the  cattle 
were  eloigned,  the  {)laintiir  was  entitled  lo  a  prer(>j)t 
in  the  nature  cA^  a  writ  of  w ithernani,  to  take  other 
goods  in  lieu  of  those  I'ornierly  tak(^n  and  eloigned  or 
withheld  from  the  owner;  or  the  plaintiiV  might  pro- 
ceed  in  the  cause,  and  recover  damages  to  the  full 

(1)  Gilb.  73. 

(2)  Gib.  Kcp.  75.    F.  N.  li.  (i^.  i:. 


AND  HISTORY.  25 

amount  of  llic  goods,  as   well    as   for   their  detcn- 
tion.(l) 

Replevin  by  writ,  wc  arc  told  by  a  late  writer,  is  now 
quite  obsolete  in  England,  there  l)f'ing  no  instance  of  it 
since  1713.  It  is  still  in  use  in  Ireland.(2)  Replevin 
by  plaint,  the  only  kind  now  used  in  England,  was  cre- 
ated by  the  statute  of  Marlebridge,  52  Hen.  3d.  Ch.  21. 
By  force  of  this  statute,  the  sheriff  may  hold  plea  in  re- 
plevin of  any  value,  and  of  all  goods  and  chattels,  not- 
withstanding the  word  "avaria"  is  only  used  in  the 
statute.  The  pledges  pro  retorno  habendo  under 
this  statute  may  be  by  the  bond  of  the  plaintiff  in  re- 
plevin, himself  and  sureties,  or  sureties  only,(3)  in  a 
sum  proportional  to  the  value  of  the  goods,  with  a 
condition  that  the  plaintiff  shall  prosecute  the  suit  in 
replevin,  and  make  return  of  the  beasts,  if  return  thereof 
be  adjudged  by  law.(4)  The  sheriff,  after  taking  the 
replevin  bond,  issues  his  precept  to  his  bailifl'  to  re- 
plevy the  goods  taken.(5)  If  the  defendant  claims 
property  in  the  goods,  the  sheriff's  power  is  at  an  end, 
whether  he  be  proceeding  by  writ  or  by  plaint.  If  the 
proceedings  are  by  plaint,  the  plaintiff  must  purchase 
a  writ  de  proprictate  probanda,  as  no  controversy  of 
property  can  be  determined  in  the  county  court  with- 
out the  kind's  writ. 

(1)  Wilk.  Rep.  20.  (2)  Wilk.  on  Rop.  7. 

(3)  1  Lord  Ray.  279,  and  Bohun  Inst.  Leg.  442.    Wilk.  Rep.  11. 

(4)  Evans  v.  Brander,  2  H.  Black.  550. 

(5)  Wilk.  Rep. 
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C)n  this  ^vl•it  an  iii(iu(\-t  of  olVicc  is  lioldon,  aiul  if 
on  sucli  inquest  tlir  properly  l)o  found  for  the  i)laiiitifl*, 
the  slierill'  is  to  make  (Itlivcraiice;  l»ut  the  defeiulant 
may  remove  it  by  reccrduri  facias  hxiuclain,  and  put 
in  his  plea  of  property  in  the  court  ahove,  and  it  shall 
be  determined  by  a  verdict.  If  the  inquest  of  otVicc 
find  for  the  defendant,  there  is  an  end  of  the  replevin 
by  plaint,  for  the  property  is  found  for  the  defendant, 
and  so  no  deliverance  can  he  made  by  the  sherilT:  the 
plaintilT  may,  however,  bring  a  new  replevin  by  writ; 
for  what  is  done  on  the  plaint  is  no  bar,  nor  has  it  any 
concern  with  the  proceedings  upon  the  writ.(l) 

If  the  replevin  were  by  original  writ,  and  the  de- 
fendant claimed  property,  the  shcrifl*  could  not  make 
deliverance  any  more  than  he  could  upon  the  plaint ; 
but  it  was  his  duty  to  return  the  claim  of  property  on 
tlic  causam  nobis  significes  (on  the  alias  or  pluries 
replevin,)  as  a  cause  why  he  could  not  execute  the 
writ.  The  plaintilT  might  then  sue  his  writ  de  pro- 
prietatc  probanda,  if  he  wanted  possession  of  his 
goods;  and  if  the  title  was  found  for  him,  the  sherifF 
delivered  the  goods  to  the  plaintill',  and  gave?  the 
defendant  a  day  in  court;  and  tlie  plaintifl'  went  on 
to  declare  for  the  unjust  captit)!!,  and  also  the  subse- 
quent injustice  of  the  defendant,  in  claiming  the  goods 
as  his  own.  The  retmii  of  the  iiupiest  was  no  bar 
to  the  defendant,  but  he  might  still   plead  property, 

(1)   Wilk.  Kfi).  17. 
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and  liavc  it  determined  l)y  a  verdict,  at  tlio  peril, 
however,  of  an  attaint.  II'  on  the  iiKinest  of  oflicc 
the  property  was  found  against  the  defendant,  lie  was 
suhject  to  a  fine  for  liis  false  claim,  and  to  damages 
to  the  party  from  whom  he  had  kept  liis  goods  in  the 
mean  timc.(l) 

If  the  defendant  claims  property,  the  sheriff  cannot 
proceed  ;(2)  but  he  returns  that  fact  on  his  writ. 
Neither  the  defendant  nor  the  sheriff  has  any  further 
control  over  the  cause,  and,  as  a  consequence,  it  is 
said,  in  some  places,  that  the  claim  of  property  is  a 
determination  of  the  suit.(3)  This,  however,  is  not 
altogether  consistent  with  the  practice,  as  stated  by 
Chief  Baron  Gilbert,  or  with  the  form  and  character 
of  the  writ  de  proprietate  probanda.  This  writ,  all 
authorities  agree,  can  only  be  issued  at  the  instance 
of  the  plaintiff,  upon  which  an  inquest  of  office  is  held 
by  the  sheriff,  and  if  they  find  against  the  claim  of  the 
defendant,  then  the  sheriff  is  commanded  at  once  to 
make  deliverance  to  the  plaintiff,  the  writ  running, 
"et  si  per  inquisitionem  illam  tibi  constare  poterit, 
quod  avaria  vel  catalla  pdict  sint  pdict  A,  tunc  ea, 
eidcm  A  rcplcgiari  facias,  juxta  tenorcm  mandatorum 
nostrorum  prius  tibi  ante  directorum."  The  writ 
goes  on  to  give  the  defendant  a  day  in  court,  where 
he  may  plead  property  and  have  the  right  settled  by  a 

(1)  Gilb.  99.  (2)  Co.  Lit.  115. 

(3)  Gowen  v.  Ludlow,  Moore  403.  Vin.  Ab.  Rep.  F.  5.  Leshcr 
V.  Pierson,  11  Wciul.  Gl. 
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verdict.  If,  liowcvcr,  tlie  inquest  of  office  is  found  in 
favour  of  the  defendant,  then  there  is  an  end  of  the 
suit ;  for  the  sheriff  is  not,  by  the  writ  dc  propriotate 
probanda,  to  deUver  the  goods  to  the  plaintilV,  unless 
llie  jury  find  them  to  be  tlie  plaintiff's,  and  if  the 
defendant  has  the  goods,  and  possesses  them  as  liis 
own,  they  cannot  proceed  in  an  action,  which  sup- 
poses the  goods  to  be  re-delivered  to  the  plaintiff. 

Pending  this  proceeding  the  property  remained  in 
the  possession  of  the  defendant,  and  if  removed  or 
secreted  before  the  return  of  the  inquest,  the  plaintiff 
had  no  other  remedy  than  the  capias  in  withernam, 
which,  unless  the  defendant  was  a  man  of  substance, 
was  not  a  very  secure  dependence  for  the  plaintiff. 

The  practice  in  Pennsylvania  and  some  of  the  other 
States  of  requiring  "  a  claim  property  bond,"  has,  in 
this  aspect  of  the  matter,  considerable  advantage  over 
the  old  proceeding,  as  will  be  more  fully  exliibited  in 
the  chapter  on  the  claim  property  bond. 

In  England,  Wilkinson  tells  us,  all  cases  of  the 
least  importance  are  removed  from  the  inferior  to 
the  superior  courts,  because  the  statute  which  creates 
the  writ  of  second  deliverance,  extends  only  to  the 
sui>rrior  courts  of  justice;  and,  therefore,  the  defen- 
dant may,  in  many  c^ses  in  the  county  court,  be  sub- 
jected to  a  new  replevin;  for,  as  Chief  Baron  Gill>ert 
expresses  it,  "  as  long  as  the  caption  and  detention 
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were  not  determined  by  the  judgment  of  the  court,  so 
long  they  allowed  the  plaintiir,  after  liis  own  non-suit, 
to  take  a  new  replevin. "( 1 ) 

At  common  law  the  distress  was  merely  a  pledge 
to  compel  the  payment  of  certain  dues,  or  the  per- 
formance of  certain  services.  The  distrainor  had  no 
riglit  to  sell  it  to  satisfy  his  claim.  And  after  an 
action  of  replevin,  the  eflcct  of  the  judgment  of  re- 
torno  habendo,  was  merely  to  put  him  in  the  condition 
in  which  he  was  before  the  action  was  befjun.  That 
is  to  say,  the  beasts  or  chattels  were  returned  to  him 
merely  as  a  pledge  to  be  retained  until  the  rent  or 
duty  for  which  they  were  taken  was  paid  or  satisfied. 
And  it  was  often  the  case  that  pending  the  first  writ 
of  replevin,  the  distrainor  would  distrain  a  second 
time  for  the  same  rent  or  service,  but  since  he  had 
already  security  to  have  return  upon  making  out  the 
justice  of  his  first  caption,  it  was  highly  reasonable, 
that  pending  that  suit,  the  tenant  should  be  protected 
from  further  distresses,  for  the  same  rent  or  cause, 
for  which  the  first  distress  was  taken.  For  this 
purpose  the  writ  of  re-caption  was  framed;  in  which, 
if  the  defendant  was  convicted,  he  was  fined  to  the 
king;  because,  by  the  second  caption,  he  took  upon 
him  to  determine  the  justice  and  legality  of  the  first, 
while  that  very  point  was  under  the  consideration  of 
the  court  of  justice  in  which  the  replevin  depended. 

(I)  Gilb.  170. 
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For  if  til!"  nr.-t  distress  wcro  lauful,  lie  should  liavc 
return  of  it;  and,  llicrfrtiro,  the  second  was  uurc^asoii- 
ablt  .  ir  tlic  first  were  unlawful,  iiiurh  more  so  wiis 
the  i^econd  takiui:  •'>>'  the  same  cause.';  so  tlial  the 
rc-raption  lay  even  ^\llt.'rc  the  cause  of  the  first  cap- 
tion was  just.(  1 ) 

Tliis  writ  issued  only  when  the  second  distress  was 
for  the  sam»3  cause  as  the  first;  and,  therefore,  if  A. 
distrained  beasts  damage  feasant,  and  pending  that 
suit,  the  same  cattle  or  other  cattle  of  the  same  pro- 
prietors, trespassed  on  the  soil  of  A.  A.  might  dis- 
train again,  pending  the  first  suit;  because  each 
distress  was  for  a  distinct  and  several  trespass  or 
injury,  for  which  A.  was  entitled  to  satisfaction.(l) 
For  the  proceedings  on  this  writ  see  Gilbert,  180,  v*Cc., 
or  Wilkinson,  132,  die. 

In  Maine,  Vermont,  Massachusetts,  New  York, 
Ohio,  Delaware,  Kentucky,  Missouri,  Wisconsin, 
Arkansas,  Tennessee,  Michigan  and  Indiana,  the 
action  of  n'[>l(viu  is  regulated  by  statute,  and  is  free 
fr(»ni  much  of  tin;  complication  exhibited  in  the  pre- 
ceding pages. 

In  I'ennsylvania  all  replevins  an^  by  force  of  the  act 
of  assembly  of  17nr>,  and  are  by  writ  returnable  in 
the  court  of  common  i)leas  of  the  respective  counties, 
th(r'  to  be  delernnned  according  to  law. (2) 

(1)  Cilb.  Rrp.  180,  J 81.  F.  N.B.  71.      C^)   1  Sm.  Laws,  44. 
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The  action  is  bcgiiri  by  a  precept  from  tlic  plaintiflf 
or  his  attorney  to  the  proth(jnotary  of  the  court,  re- 
quiring him  to  issue  the  writ  for  certain  cnumcnited 
articles.  Tlie  person  in  possession  of  tlie  articles  is 
made  defendant.(l)  The  writ  is  addressed  to  the 
sherifT  of  the  proper  county,  and  commands  hi  in,  if 
the  plaintilf  make  him  secure  of  prosecuting  liis  claim 
against  the  defendant,  to  deliver  to  the  plaintilf  cer- 
tain articles  enumerated,  of  a  certain  value,  his  pro- 
perty, and  to  summon  the  defendant  to  appear  at  a 
certain  day. (2) 

Great  changes,  it  will  be  perceived,  were  effected 
by  the  act  of  1705,  both  in  the  form  and  character  of 
the  remedy.  It  does  not  recognise  the  replevin  by 
plaint,  and  makes  the  replevin  in  all  cases  a  returnable 
writ,  to  which  the  appearance  of  the  defendant  is  re- 
quired as  in  other  actions.  The  action  is  not  alto- 
gether an  action  in  rem,  for  a  summons  to  the  defen- 
dant is  always  inserted,  and  a  precise  day  given  for 
his  appearance  in  the  Court  of  Common  Pleas,  where 
writs  of  replevin  are  required  to  be  determined. (3) 
If  the  officer  is  prevented  from  delivering  the  goods 
by  the  conduct  of  the  defendant,  from  his  having 
eloigned  or  otherwise  disposed  of  them,  the  plaintiflf 
may  go  on  and  recover  against  him  in  damages.(4) 

(1)  English  V.  Dalbrow,  1  Miles  IGO. 

(2)  Sec  form  of  Precipe  in  Appendix. 

(3)  Weaver  r.  Lawrence,  1  Dall.  l.')7. 

(1)  Bower  v.  Tallmann,  5  W.  &  S.  .501.  BMdwin  r.  Cash.  7 
W.  &  S.  426. 
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Tho  jirocordini:  l)v  N\illicriKiin  appears  never  to  li.ivc 
been  nsortcil  to,  aiul  it  would  seem  lliat  tli(  re  never 
>vas  mucli  advantage  from  it,  as  a  plea  of  noncepit  or 
property  would  at  once  supersede  it.(l)  The  writ  is 
not  liable  to  be  defeated  on  a  claim  of  property,  but 
goes  on  to  its  regular  termination,  as  in  other 
cases.  Instead  of  the  claim  of  property  arresting 
the  proceedings,  and  throwing  on  the  plaintifl'  the 
burden  of  the  writ  de  proprictatc  probanda,  the  de- 
fendant on  claim  of  projx^rty  is  allowed  to  retain  the 
goods,  only  on  giving  bond  to  the  sheriff  to  abide  the 
judgment  of  the  court,  if  on  the  trial  the  property 
should  not  be  found  in  him. 

If  he  fail  to  give  bond,  the  property  is  delivered  to 
the  plaintilV.  In  this  respect,  the  law  of  Pennsylvania 
is  not  as  liberal  to  the  defendant  as  the  common  law, 
which  left  the  goods  in  his  possession  on  claim  of 
proi)erty,  until  the  j)laintilf  by  proceedings  on  the  writ 
de  proprietate  probanda  established  the  falsity  of  the 
claim.  As,  however,  the  goods  were  left  in  the  pos- 
session of  the  defendant  without  security,  and  he 
might  dispose  of  or  consume  them  at  his  pleasure, 
reparation  for  wliieh  uould  depend  upon  his  posses- 
sion of  j)roperty,  justice  is  more  likely  to  be  done  by 
the  present  mode  of  prorecding. 

Neither  the  writ  of  recaption,  nor  the  writ  of  second 
deliverance,  is  known  in  IVnnsylvania  practice. 

(I)  ii\\h.  Uep.  !»:j,  Dl.  Moon-  v.  WallH,  1  Lord  Ray.  CM. 
Dclaba»lich  v.  Kevncll,  Carili.  VJ87, 
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A  second  replevin,  and  probably  an  action  of  tres- 
pass, ^vould  seem  to  be  tbe  only  remedies  for  the  op- 
pressive conduct  wbicb  tlic  writ  of  roraptioii  was  de- 
signed to  meet.  M'biln  tbe  liability  of  tbe  sureties  in 
tbe  replevin  bond,  and  of  tbe  sbcrifl"  bave  bitberto  been 
found  a  sulbcicnt  protection  against  tbe  abuse,  wbicli 
gave  rise  to  tbe  writ  of  second  deliverance. 

Wbere  tbe  statute  of  Edward  First,  or  a  similar  act, 
is  not  in  force,  tbere  does  not  appear  to  be  any  tbin<T 
to  prevent  a  second  action  of  replevin  after  a  non- 
suit.(l) 

Tbe  revised  statutes  of  New  York  probibited  tbe 
action  under  such  circumstances,  and  also  took  away 
the  writ  of  second  deliverance,  and  all  writs  of  wither- 
nam. The  new  code  of  procedure  has  abolished  the 
writ  of  replevin,  as  well  as  all  other  writs,  and  esta- 
blished a  new  metbod  by  which  the  same  end  is  to  be 
obtained.     It  will  be  found  in  the  appendix. 

In  England  it  appears  that  notwithstanding  the  2 
\V.  and  M.,  Ch.  5,  tbe  distress  may  still,  at  the  land- 
lord's option,  be  retained  as  a  pledge,  tbe  provisions 
in  that  act  for  a  sale  not  being  impcrative.(2) 

In  Pennsylvania  a  difTcrent  construction  has  been 

(1)  Dairrrott  V.  Robins,  2  Blackf.  415. 

(2)  Hudd  V.  Ravenor,  2  B.  *5c  B.  G62.    Lear  i".  Edmonds,  1  B.& 
Aid.  157.    Lingham  r.  Warren,  2  B.  &;  B.  36. 

c 
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jiiit  upon  the  similar  act  of  the  !21?t  of  Mnrcli,  1772, 
whicli,  among  other  things,  enacts,  that  ^vlierc  the 
tenant  or  owner  of  goods  distrained  for  rent,  sliall  not, 
within  five  days  next  after  sucli  distress  taken,  and 
notice  thereof,  replevy  the  same,  then  the  person  dis- 
training, shall  and  may,  with  the  slirrifT,  under-sherifT, 
or  any  constable,  t?k:c.,  cause  the  goods  to  Ik;  appraised 
i)y  two  respectable  freeholders;  and  after  such  ap- 
praisement, shall  or  may,  after  six  days'  public  notice, 
lawfully  sell  the  goods  for  the  best  price  that  can  l)c 
gotten  for  the  same,  for  and  towards  satisfaction  of 
the  rent  and  charges  incurred,  leaving  the  overplus,  if 
any,  in  the  hands  of  the  sheriff,  under-sheriff,  or  con- 
stable, for  the  owner's  use. 

.Tudge  Kennedy,  in  delivering  the  opinion  of  the 
court  in  Quin  v.  Wallace,(l)  after  citing  numerous 
authorities  to  the  point,  that  the  word  "  may,"  when 
used  in  a  statute,  where  the  public  interest  and  rights 
are  concerned,  is  equivalent  to  must,  and  imperative — 
proceeds  at  some  length,  in  support  of  the  position, 
that  the  words  of  the  act  of  21  st  March,  1772,  are 
imperative  for  a  sale,  and  concludes  as  follows:  "It 
must  be  admitted,  liowevcr,  that  Chief  .Justice  Dallas 
and  -Mr.  .Justice  IJayley  have  expressed  opinions  in  op- 
position to  this.  In  Hudd  v.  Ravenor,  2  \\.^  1^002, 
6  I'.ng.  C.  L.  U.  1300,  where  it  was  ruled  that  a  plea  of 
a  farmer  distress  for  the  same  rent  was  not  cood,  be- 

(I)  0  ^Vll.■152. 
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cause  it  was  not  allei^cd  that  the  rent  was  satisfied, 
Dallas,  C.  J.,  in  (leliverinfT  liis  opinion  as  to  the  plea, 
seems  to  have  thoui^dit  that  nnlcss  the  words  sliall  (ind 
may,  used  in  the  statute  3  \V.  and  M.  sess.  1,  eh.  5,  s.  2, 
from  which  the  section  of  our  act  under  consideration 
is  merely  a  copy,  would  be  construed  as  givinir  only  a 
discretionary  power  to  the  landlord  to  sell,  the  plea 
might  have  been  considered  good.  The  main,  and  in- 
deed only,  objection  mentioned  by  him,  to  its  being 
considered  compulsory  on  the  landlord,  is,  that  after  a 
seizure,  he  could  never  come  to  any  terms  of  agree- 
ment w  ith  his  tenant.  IJut  surely  this  is  a  great  mis- 
take, because  the  parties,  by  their  agreement,  may 
make  the  law  what  they  please  in  this  respect.  And 
Mr.  Justice  Richardson  seems  to  have  thought  so, 
when  he  said  in  the  same  case,  'I  am  not  satisfied  that 
the  statute  of  W.  and  M.  is  imperative  as  to  the  sale; 
but  suppose  it  is  so,  that  statute  never  meant  to  pre- 
clude the  parties  from  ending  the  proceedings.'  And 
Mr.  Justice  Bayley,  in  Lear  v.  Edmonds,  1  B.  &  Aid. 
157,  where  a  similar  plea  was  put  in  by  the  defendant, 
and  considered  not  good,  because  the  statute  of  W. 
and  M.,  as  he  says,  is  that  the  party  distraining  may 
sell  the  goods,  not  that  he  7niist  sell;  and  if  so,  then  he 
asks,  does  not  the  landlord  stand  as  he  did  at  common 
law  before  the  statute  ?  for  it  is  not  averred  that  the 
goods  were  sold.  It  is^ufficient  answer  to  Mr.  Justice 
Bayley,  that  he  does  not  quote  the  words  of  the  statute 
correctly;  for  he  has  omitted  the  word  shall,  as  if  it 
were  of  no  import  or  force  whatever.     These  opinions 
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as  to  the  constnictitiM  of  tlie  statute  \\  .  and  .M.,  tliouiilj 
coming  from  very  higlily  respectable  jiulires,  would 
appear  to  have  been  advanced  without  much  conside- 
ration, without  any  satisfactory  course  of  reasoning 
to  support  them,  and  in  direct  opposition  to  the  prin- 
ciple laid  down  and  established  in  the  king's  bench,  in 
Vaspcr  V.  Edwards.(l)  They  therefore  can  have  no 
intluence  upon  our  judgment  in  giving  to  our  act,  in 
relation  to  the  same  matter,  a  dillercnt  construction, 
when  its  various  provisions,  as  well  as  the  language 
employed,  would  seem  to  require  it.  Considering,  then, 
as  we  do,  our  act  as  to  the  sale  of  the  goods,  to  be 
imperative  on  the  landlord,  it  would  seem,  therefore, 
to  ijivc  to  the  distress  the  character  of  an  execution." 

In  New  York,  after  the  distress  has  been  duly  made, 
if  the  goods  be  not  replevied  within  five  days  after 
notice,  the  revised  statutes  provide,  that  the  goods 
shall  1x3  forthwith  appraised  and  sold  at  public  vendue, 
uiifler  the  superintendence  of  a  shcrifl'  or  constable,  to- 
wards satisfaction  of  rent.(2) 

(1)  1  Lord  Ray.  7I!>.      12  Mod.  058. 

(2)  3  Kent  480.    2  vol.  Kev.  Statu.,  N.  Y.,  vol.  2,  501. 
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CHAPTER  II. 

FOR  WHAT  REPLEVIN  WILL  LIE. 

•  Replevin  lies  for  all  goods  and  chattels  unlawfully 
taken  or  detained,  and  may  be  brought  whenever  one 
person  claims  personal  property  in  the  possession  of 
another,(l)  and  this  whether  the  claimant  has  ever  had 
possession  or  not,(2)  and  whether  his  property  in  the 
goods  be  absolute  or  qualified,(3)  provided  he  has  the 
right  to  the  possession. (4)  One  who  has  the  mere 
charge  or  custody  of  goods  cannot  maintain  replevin.(5) 

(1)  Weaver  v.  Lawrence,  1  Dall.  157.  Snyder  v.  Vaux,  2  R. 
-128.  Shearick  v.  Huber,  0  Binn.  3.  Sloughton  v.  Rappalo,  3  S. 
&  R.  562.  Pearce  v.  Humphreys,  14  S,  &  R.  25.  Bower  v. 
Tallman,  5  W.  &  S.  561.     Boughton  v.  Bruce,  20  Wend.  234. 

(2)  Woods  V.  Nixon,  Addison  134. 

(3)  Whetwell  v.  Weils,  24  Pick.  25.  Gordon  v.  Harper,  7  T. 
R.  9.  Johnson  v.  Hunt,  II  Wend.  137.  Rogers  v.  Arnold,  12 
Wend.  30.  Hunt  v.  Chambers,  C.  E.  &;  Ap,,  N.  J,,  ('.  Pcnna. 
Law  Jour.  82.  Smith  v.  Williamson,  1  Har.  &,  J.  1 17.  MiUlnim 
V.  Snow,  9  Pick.  141.     Seibert  t-.  M' Henry,  0  W.  303. 

(4)  Gilb.  Rep.  119.  Co.  Lit.  145,  b.  Winch.  26.  Haythorn 
T.  Rushford,  4  Harr.  R.  160.  Harris  v.  Smith,  3  S.  &  R.  20. 
Wheeler  v.  Train,  3  Pick.  255,  4  Pick.  168.  Collins  v.  Evans, 
15  Pick.  63.     Mead  v.  Kilday,  2  W.  110. 

(5)  Harris  v.  Smith,  3  S.  <fc  R.  20. 
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V.\cvy  possible  t'acilily  apjH-urs,  IVoni  the  lirst,  to 
liavt>  Ix'cii  Ljivrn  to  the  uso  of  tliis  action  in  Pennsyl- 
vania. So  much  so,  that  at  the  (hite  of  tlie  earliest 
reports  in  that  state,  the  practice  of  using  it,  in  all 
cases  where  j)ersonal  property  was  claimed,  was  so 
fully  recognised  and  established,  that  it  seems  not  to 
have  been  thought  necessary  to  inquire  exactly  into 
the  extent  of  the  English  law  on  the  sul)ject.(l)  By 
the  act  of  1705,  the  power  to  grant  writs  of  replevin 
is  conferred  in  cases  "where  replevins  may  be 
granted  by  the  laws  of  England."  So  firmly  was  the 
practice  rooted,  however,  that  to  the  attempts  to  show 
that  in  Ennrland  replevin  was  confined  to  cases  of  un- 
lawAil  taking,  the  judges  of  Peimsylvania  satisfied 
themselves  with  saying,  that,  however  it  might  l)e  in 
England,  it  was  well  settled  that  in  Pennsylvania  the 
action  lay  in  all  cases  where  one  man  claimed  per- 
sonal property  in  the  possession  of  another. 

In  New  York  and  Massachusetts  the  question, 
whether  the  unlawful  detention  of  personal  property, 
which  had  come  lawfully  to  the  possession  of  the 
defendant  could  be  remedied  by  replevin,  seems  to 
have  presented  itself  unembarrassed  by  any  settled 
practice  on  the  subject.  This  led  to  a  thorough  in- 
vestigation of  the  Enfrlish  doctrine:  and  the  learned 

(1)  Weaver  V.  Lnwrriire,  1  Dall.  IHT.  Snyder  v.  V.-itix,  2  R. 
42H.  Shearick  r.  Iliiber,  (5  I'.inii.  'A.  Sloiiphlon  v.  Rappalo,  3  S. 
6i  H.  nr.'J.  Pearcc  v.  Hnrnplirrv!',  II  S.  it  R.  2'y.  Dower  r.  Tall- 
man,  T)  W.  «k  S.  501.    Houghlon  t;.  Bruce,  20  Wend.  2M. 
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judges  of  these  two  states  came  to  directly  opposite 
conclusions.  While  New  York  held  that  the  action 
lay  only  for  goods  unlawfully  taken  and  detaincd.(l) 
Massachusetts  argued  that  even  at  common  law  re- 
plevin was  the  i)roper  remedy  for  goods  unlawfully 
detained  without  reference  to  the  mode  by  which 
the  possession  of  the  defendant  had  been  acquired. (2) 
New  York  is  supported  by  a  goodly  array  of  English 
authorities.(3)  The  able  argument  of  the  court  of 
Massachusetts,  upon  the  reason  of  the  question,  is  for- 
tified by  many  examples  from  the  English  books  in 
support  of  their  position.  The  well  known  case  of  re- 
plevin, after  tender  of  amends,  for  cattle  taken  damage 
feasant,  when  the  original  taking  was  lawful,  but  the 
detention  became  unlawful  by  reason  of  the  tender. 
And  the  case  in  Siderfin,(4)  of  the  colt  foaled  in  the 
pound,  which  was  never  taken  by  the  defendant,  and 
yet  was  unlawfully  detained ;  also,  the  case  in  Lilly's 
entries,(5)  where  the  defendant  avowed  that  he  had 

(1)  Pangbum  v.  Palridge,  7  Johns.  140.  Barrett  i'.  Warren,  3 
Hill  348. 

(2)  Ilsley  t'.  Stubbs,  5  Mass.  294.  Badger  v.  Phinney,  15 
Mass.  359.  Baker  v.  Fales,  16  Mass.  147.  Marston  v.  Baldwin, 
17  Mass.  606. 

(3)  3  Sieph.  Com.  524.  Ex  parte  Chamberlain,  1  Schoales 
and  Lefroy's  Rep.,  320.  Shannon  v.  Shannon,  lb.  324,  per  Ld. 
Redesdale.  Galloway  v.  Bird,  4  Bing.  299.  Gulliver  v.  Cosens, 
1  Mann.  Grang.  »k-  Scott  788.  George  v.  Chambers,  11  M.  <fc  W. 
149,  and  see  Meany  v.  Head,  1  Mason's  C.  C.  K.  31'J. 

(4)  Arundel  v.  Trevill,  Sid.  81,  82.     Gilb.  Kcp.  131. 

(5)  Jacobson  i'.  Lee,  Lilly's  Entries  349. 
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rcscuotl  the  goods  iVoiii  the  soa,  and  claimed  salvajrc ; 
and  the  very  late  ease  dl"  replevin  lor  taking  and  ini- 
|>oiindin<j;,  in  Nvhieh,  though  a  tender  after  the  taking 
and  heforc  impounding  uas  pleaded  and  demurred  to 
l>ecause  the  la^  Ihlness  of  the  original  taking  was  not 
disputed,  Lord  Denman  held  the  plea  good,  and  said 
every  unlawful  detention  was  a  new  taking,(l)  allbrd 
some  evidence  that  the  action  was  not  originally  con- 
fined to  caseg  of  an  unlawful  taking,  or  of  any  taking 
from  the  possession  of  the  plaintilV. 

Judije  Putnam  arfjues  as  follows: — "It  is  said  that 
in  the  ease  put  in  Fitz.  N.  B.  GO,  'That  if  a  man  take 
cattle  damafje  feasant,  and  the  other  tender  suflicient 
amends,  and  he  refuses  to  deliver  them  back;  if  he  sue 
replevin,  he  shall  recover  damages  only  for  the  deten- 
tion, and  not  for  the  taking,  for  that  was  lawful;'  the 
defendant  became  a  trespasser  ab  initio,  because  he 
abused  a  license  of  the  law ;  and  so  the  original  taking 
was  to  be  considered  as  tortious:  and  thus  this  case 
is  to  be  reconciled  to  the  general  doctrine  requiring  a 
tortious  taking  to  enable  the  plaintilV  to  maintain 
replevin. 

But  the  writers  who  mention  this  case  speak  of  it 
as  one  where  replevin  will  lie;  and  where  damages  are 
recovered  for  the  unjust  detention,  and  not  for  the  un- 
just taking;  which  certainly  \n(Mi1(1  be  the  rule,  il  the 

(1)  Evans  v.  Elliott,  .")  Adol.  &  Ellis  ll*-'. 
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defendant  was  to  be  considered  as  a  trespasser  ab  ini- 
tio. Now  I  do  not  perceive  how  tlic  distinction  be- 
tween the  abnse  of  the  license  of  tlie  law,  and  the 
license  of  the  party  will  bo  very  material.  The  rule  is 
very  well  stated  in  12  Edw.  4,  8,  pi.  20:  '  Where  a 
man  does  a  thing  by  the  authority  of  the  law,  and  af- 
terwards misdemeans  himself,  his  first  act  shall  be  tor- 
tious.' In  a  subsequent  case,  21  Edw.  4,  19,  Pigot 
(who  was  a  counsellor,)  contended  that  there  was  no 
diflcrence  between  the  license  of  the  law  and  of  the 
party;  but  the  court  adhered  to  it. 

"  To  apply  the  rule  to  the  case  at  bar :  the  goods 
came  to  the  defendant's  hands  by  the  license  of  the 
law,  or  of  the  party.  Suppose  by  the  license  of  the 
law ;  then  if,  by  detaining  them  unjustly,  he  becomes 
a  trespasser  ab  initio,  the  plaintiff  is  to  maintain  his 
replevin  on  the  ground  of  an  original  tortious  taking. 
But  suppose  they  came  to  the  hands  of  the  defendant 
by  the  license  of  the  party,  then  he  is  to  be  punished 
only  so  far  as  he  abused  the  authority.  From  that 
time  only  he  becomes  a  trespasser,  not  from  the  be- 
ginning ;  but  as  Lord  Coke  expresses  it  in  the  six  car- 
penters' case, '  he  shall  be  punished  for  his  abuse  of 
it.'  The  distinction,  therefore,  goes  only  to  the  da- 
mages to  be  recovered." 

To  which  it  may  be  added,  that  in  the  case  put  in 
Fitzhcrbert,  the  distrainor  would  not,  according  to  the 
resolves  in  the  six  carpenters'  case,  be  a  trespasser  ab 


42  FOii  A\  HAT  iii:ri.r.viN  will  lik. 

inilid.  It  was  resolved  per  totam  curiani,(l)  tluit  not 
doini:  cannot  make  tlic  party,  who  lias  anthority  or 
license  by  the  law,  a  trespasser  ab  initio,  because  not 
doing  is  no  trespass,  and  therefore  if  the  lessor  dis- 
trains for  his  rent,  and  thereupon  the  lessee  tenders 
him  the  rent  and  arrears,  <kc.,  and  requires  his  beasts 
again,  and  he  will  not  deliver  them,  this  not  doing 
cannot  make  him  a  trespasser  ab  initio.  The  same 
doctrine  has  been  repeatedly  recognised  since.(2) 

According  to  Bracton,  "The  questions  arising  on 
the  detention  of  a  Namium,  related  either  to  the  cap- 
iion  or  detention  against  gage  and  pledge.  The  cap- 
tion might  be  just  or  unjust.  It  was  just  when  taken 
for  a  service  detained  by  a  person  who  acknowledged 
the  service  to  be  due,  and  in  that  case  the  taker  might 
avow  the  taking;  but  if  the  things  justly  so  taken  were 
detained  against  gage  and  pledge,  after  security  was 
oflcrcd  for  payment  of  the  service,  and  all  arrears,  then, 
though  the  caption  might  be  just,  the  detention  was 
unjust.'X'^)  And  if  the  lord  defended  the  unjust  de- 
tention, the  sheriirwent  on  to  hear  and  determiiie  it. 

In  tlic  case  of  Galloway  v.  Bird,('I)  which  was  re- 

(1)  8  Coke  290. 

(2)  Gates  f-Lownsbiiry, 20  Johns.  1'27.  Hale  r.  Clark,  I'J  U'.ii.l. 
198.  llcll  V.  North,  Littoirri  It<|>.  l;5:{.  Waltrlmry  v.  Lock  wood,  1 
Day  257. 

(3)  Brncloii  ISH,   Recvob'  Ilis.  Vo\\\.  L:nv,  vol.  2,  |».  17. 
(I)  4  Hing.  209. 
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plcvin  for  goods  detained  by  a  carrier,  C.  J.  Hest  seems 
to  narrow  the  exception,  and  says,  "Tlie  authorities 
all  lay  it  down  that  replevin  can  only  be  maintained 
where  goods  are  taken,  not  where  they  are  delivered 
upon  a  contract."  But  even  this  will  hardly  stand 
with  Lord  Denman's  ruling,  that  every  unlawful  deten- 
tion is  a  taking,(l)  sufficient  to  support  the  averment 
in  the  narr.,  and  this  was  the  opinion  of  the  supreme 
court  of  Pennsylvania  in  Mackinley  v.  M'Gregor.(2) 

The  question  in  both  New  York  and  Massachusetts 
was  afterwards  settled  by  statute.  The  revised  sta- 
tutes in  each  giving  the  remedy  in  cases  of  unlawful 
detention  without  reference  to  the  mode  by  which  the 
possession  was  acquired. 

The  courts  of  New  York,  however,  carried  their 
original  view  of  the  law  to  the  construction  of  the  sta- 
tute,(3)  and  determined  that  there  were  two  writs  of 
replevin  in  that  state:  one  in  the  ccpit,  which  is  the 
old  action  of  replevin,  and  lies  exclusively  in  cases 
where  the  taking  has  been  unlawful;  the  other,  in  the 
detinet,  to  be  used  where  the  detention  only  is  unlawful, 
and  which  takes  the  place  of  the  old  action  of  detinue. 
This  division  rests  upon  a  distinction  not  recognised, 
except  in  New  York,  and  has  there,  within  the  present 
year,  been  abolished  by  the  code  of  procedure. 

(1)  Evans  r.  Elliott,  5Adol.  &  Ellis  142. 

(2)  3  Wh.  369. 

(3)  Barrett  v.  Warren,  3  Hill  348. 
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If  possession  has  Ix'cn  (thtaiiicd  by  dtlivrry  or  other- 
wise, lawfiillv,  it  lias  hrcii  held  that  a  (Itinaiul  and  re- 
fusal are  necessary  before  bringing  the  action,(l)  but 
tliat  tliey  need  not  be  proved,  if  tlu^  defendant  pleads 
property.  The  fact  of  demand  and  refusal  need  not 
be  alleged  in  the  declaration,  but  is  matter  of  prot)f  on 
the  issue  of  non  cepit,  and  is  implied  in  the  allegation 
that  defendant  took  and  unjustly  detained  the  pro- 
perty.(2)  lUituhere  the  owner  of  a  horse  bailed  him 
to  A  for  use  for  a  limited  period,  under  expectation  of 
purchase  by  the  latter,  and  A,  for  a  valuable  conside- 
ration, and  without  notice,  sold  the  horse  to  B,  and 
he  to  the  defendant,  it  was  held  that  no  previous 
demand  was  necessary  to  enable  the  owner  to  maintain 
replevin  against  the  last  purchaser.(3) 

Nemo  plus  juris  in  alium  transferre  potest  quam 
ipse  habet,  is  the  maxim  of  the  common  law.  In 
England,  if  a  man  buy  goods  or  take  them  on  j)l(Hlge, 
and  they  turn  out  to  be  the  property  of  another,  the 
owner  has  a  ri'dit  to  take  them  out  of  the  hands  of 
the  purchaser,  unless  they  have  been  sold  in  mar- 
ket overt.     With  that  exception,  it  is  incumbent  on 

(1)  Scaver  v.  Dinglcy,  4  Green  300.  Harnt  r.  WnrnMi,  .{  Hill 
318.  Page  v.  Crosby,  2  J  Tick,  vil  1 .  Boughlon  v.  IJnicc,  2U  Wend. 
2.Jl. 

(2)  Scaver  v.  Dingley,  1  (Irvcw  300.  Gargrave  v.  Smith,  Salk. 
22].    I).  X.  P.  ftl.    Sir  R.  Ilovey's  case,  1  Vent.  217. 

(3j   (;aivin  v.  Paeon,  2  Tairf.  28. 
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tlic  vendee  to  sec  that  the  vendor  h.is  a  good  title.(l) 
Thus  if  goods  be  let  on  hire,  ahliough  the  person  ^vllo 
hires  them  lias  the  possession  (jf  them,  for  the  special 
purpose  for  which  they  Were  lent,  yet  if  he  send  them 
to  an  auctioneer  to  be  sold,  he  is  guilty  of  a  conver- 
sion of  the  goods;  and  if  the  auctioneer  afterwards 
refuse  to  deliver  them  to  the  owner,  unless  he  will 
pay  a  sum  of  money  which  the  auctioneer  claims,  ho 
is  guilty  of  a  convcrsion.(2)  And  when  goods  are 
obtained  on  false  pretences,  and  with  a  preconceived 
design  not  to  pay  for  them,  it  is  a  fraud,  and  the  pro- 
perty is  not  changed. (3) 

The  true  owner  of  goods  which  have  been  stolen  or 
found,  or  bought  from  one  not  having  authority  to 
sell,  or  obtained  by  false  pretences  and  fraud,  w  ith  the 
exceptions  hereinafter  stated,  may  recover  them  by 
replevin  wherever  he  finds  them,  and  it  is  of  no  con- 
sequence that  they  have  been  sold  at  public  ■sale.(  1) 

(1)  Hill  V.  Perrolt,  3  Taunt.  274.  Bradbury  r,  Anderton,  1 
Cromp.  Mees  &  Rose  490.  Metcalf  v.  Lumsden,  1  Car.  &;  K.  ;>09. 
Peer  v.  Humphrey,  2  Adol.  &  Ellis  495. 

(2)  Loeschman  v.  Macliin,  2  Starkie  27G. 

(3)  Earl  of  Bristol  v.  Wilsmore,  1  Barn.  &  Cress.  521.  Peer  v. 
Humphrey,  2  Adol.  &;  Ellis  495.  Abbot  v.  Barry,  5  Moore  98. 
Kilby  V.  Wilson,  R.  «fe  M.  178. 

(4)  Mackinley  v.  M'Gregor,  3  Wh.  396.  Buffington  el  al.  v. 
Gerrish,  15  Mass.  156.  Mowrey  v.  Walsh,  8  Co\v.2:i8.  'Jhomp- 
son  V.  Rose,  16  Conn.  71.  Porter  v.  Foster,  20  Maine  391. 
Rowley  v.  Bigelow,  12  Pick.  307. 
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M'hon  .1  Nvaiioncr,  bv  ^^llom  ij^oods  wvvv,  sent  to  bo 
dclivcrcil  to  A.,  sold  thcin  openly  in  a  street  of  a  city 
to  n.,  it  was  held  that  the  sale  vested  no  property  in 
the  purcliaser.(l)  And  C.  J.  Tili,dniian,  in  delivering 
the  oi>inion  of  the  court,  says,  "This  is  so  plain  a 
case  that  it  is  diflicult  to  render  it  plainer  by  argu- 
ment. The  defendant's  riirht  to  this  property  (the 
action  was  replevin)  is  just  as  good  as  liis  right  would 
have  been  to  a  horse  which  he  had  purchased  from  a 
smith  to  whom  he  had  been  sent  by  the  owner  for  the 
purpose  of  being  shod ;  or  to  a  coat,  which  he  had 
purchased  from  a  tailor,  who  had  received  it  with 
orders  to  mend  and  return  it.  M'Dermott,  who  de- 
livered the  goods  in  question  to  the  wagoner,  was 
guilty  of  no  imprudence,  nor  held  out  any  false  colours 
by  which  the  world  might  be  deceived."  And  Judge 
Rogers,  in  a  subsequent  case(2)  adopts  the  same  view, 
and  in  delivering  the  opinion  of  the  court  says,  "  The 
rule  of  the  common  law  is  caveat  emptor,  and  unlike 
the  civil  law,  the  possession  of  goods  is  but  j)rinia 
facie  evidence  of  title,  with  some  exceptions." 

In  Ohio  it  lias  been  decided,  that  if  a  chattel  be 
sold  bv  a  borrower  r>f  it,  the  owner  may  recover  it  in 
an  action  of  replevin  of  whomsoever  he  may  find  in 
j)OSsession  of  it.(:i)     The  same  decision  would  pro- 

(I)  Lccky  V.  M'Dcrmoti,  8  S.  <fe  U.  fiOO. 
(■2)  Happ  V.  Palmer,  3  W.  178. 
(3)  Roland  r.  Cuixly,  n  C),  H.  202. 
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bal)ly  1)C  made  in  Pennsylvania,  subject,  of  course,  to 
an  inquiry  into  tl»e  bona  fides  of  the  plaintiff's  con- 
duct. 

^Mlcn  a  sale  and  delivery,  or  cxcliange  of  property, 
has  been  procured  by  false  representations,  the  vendor 
may  insist  that  no  title  passed  to  the  vendee,  and  in 
such  case  he  may  maintain  replevin  without  any  pre- 
vious demand.  JJut  before  he  brings  his  action,  he 
must  restore  or  offer  to  restore  to  the  other  party  the 
whole  of  the  consideration,  whether  money,  goods  or 
security,  received  by  way  of  consideration  for  the 
sale,  which  might  be  of  any  value  to  either  party.(  1 ) 
The  note,  whether  negotiable  or  otherwise,  of  the 
fraudulent  vendee,  not  actually  negotiated,  is  not  such 
a  thing  of  value  as  it  is  necessary  to  return. (2) 

There  are  no  markets  overt  known  to  our  law  by 
a  sale  in  which  the  rights  of  the  true  owner  can 
be  bound.(3)  Caveat  emptor  is  the  rule  in  all  pur- 
chases of  personal  property,  since  no  one  can  transfer 
a  greater  right  therein  than  he  himself  has. 

(1)  Frost  V.  Lowry,  Sup.  C.  of  Ohio,  G  Penn.  Law  Jour.  3'3f',. 
Thayer  v.  Turner,  8  Met.  550. 

(2)  Thurston  v.  Blanchard,  22  Pick.  18.  Thayer  r.  Turner,  8 
Met.  n.-^O-     15  Ohio  200. 

(3)  Hosack  v.  Weaver,  1  Yeates  478.  Easton  v.  Worihington, 
5  S.  &  R.  1:30.  2  Yeates  348.  Dame  v.  Baldwin,  8  Mass.  519. 
Towne  r.  Collins,  11  Mass.  409.  Wheelwright  v.  Dcpcyster,  1 
Johns.  471.  Roland  v.  Gundy,  5  Ilamm.  203.  Ilcacock  r.  Walker, 
1  Tyler  341.     Browning  v.  M'Gill,  2  Har.  &  Johns.  308. 
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So  coinplclcly  is  tliis  (loctriiic  of  iii;irk<"l  overt  rc- 
jnidiatrd,  tliat  replevin  lies  against  the  shcrilV's  vendee 
to  recover  liie  i)ossession  of  chattels  wrongful]}  taken 
in  execution  and  sold.(l)  'J\>  prevent  the  delay  of 
pnhlic  justice,  and  the  unnecessary  vexation  of  the  offi- 
cers charged  w  ith  the  execution  thereof,  the  right  to  the 
writ  is,  in  Peunsylvania,  taken  away  so  long  as  the 
goods  are  in  the  possession  of  any  sherilV,  naval  offi- 
cer, constable,  collector  of  the  public  taxes,  or  other 
officer  acting  under  the  authority  of  the  state.(2) 

Independently  of  the  statute,  replevin  will  not  lie 
for  goods  seized  for  non-payment  of  taxes. (3)  Pro- 
perty sei/.ed  for  the  non-payment  of  a  militia  fnie  is 
witliin  this  statute. (1)  The  court  is  required,  at  any 
time  after  service,  on  motion,  to  (piash  such  writs  on 
being  ascertained  of  the  truth  of  the;  fact  by  affidavit 
or  otherwise.  A  sale  under  the  act  concerning  strays 
of  13th  April,  1807,  and  the  supplement  thereto,  has 
the  same  effi^ct  as  a  sale  in  market  overt  ;(5)  as  also 
proceedings  nnder  the  act  ol"  'J'Jd  March,  1817,  pro- 
hibiting horse-racing  upon  the  public  roads  within  the 
city  and  county  of  Philadelphia. (5) 

{I J  Slicarilk  v.  HiiIjit,  (>  Minn.  _'.  Sec  George  v.  Cliainbcrs,  11 
M.4c  W.  Ul>. 

(2)  Act  3d  A,pril,  175)0,  1  Smiih's  I.hws  »70. 

(3)  Slilcs  ?•.  (JrilTilli,  .3  Ycalcs  H'i.  'I'lie  IVojjIo  v.  Albany,  7 
Wetui.  iS^).     M.irriolt  v.  Shaw,  Comyii's  Ri-p.  ii7.^). 

(4)  Poll  I'.  Olwinc,  7  Walls  I7M. 

(5)  PattcTHon  r.  M'Voy,  7  WallH  182.  Sec  Acl22d  Marrli,  1817. 
^  7,  0  Smilh'fl  Laws  132. 
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l^v  llio  common  law  it  would  appoar  that  replevin 
did  not  lie  for  goods  taken  by  the  shcrifr  by  virtue  of 
an  execution  from  a  superior  iurisdiction.(  I )  Hut  it 
has  been  hold  by  some  courts  that  a  stranger  might 
maintain  replevin  against  the  sberifT  for  goods  taken 
by  him  on  an  execution  against  a  third  person. (2)  In 
New  York,  before  the  present  code,  it  was  held,  that 
goods  taken  by  the  sheriff  out  of  the  possession  of  the 
defendant  could  not  be  replevied  even  by  a  stranger; 
but  if  the  sheriff  undertook  to  levy  an  execution  against 
one  man  upon  goods  in  the  possession  of  another, 
replevin  might  be  maintained. (3)  The  Massachusetts 
statute  expressly  provides,  that  where  goods  of  the 
value  of  more  than  twenty  dollars,  attached  on  mesne 
process,  or  taken  in  execution,  are  claimed  by  any 
person  other  than  the  defendant  in  the  suit,  such  per- 
son may  have  a  replevin. (4) 

Cut  if  the  real  owner  of  goods  suffer  another  to 
have  possession  of  his  property,  and  of  those  docu- 
ments which  are  the  indicia  of  property,  or  under  cir- 
cumstances which  imply  a  right  to  sell,  then  a  sale  by 
such  a  person  would  bind  the  true  owner.(5)     Thus, 

(1)  Lev.  Ent.  ir)2.  Lutw.  1191.  Gilb.  Rep.  Til.  Smith  v. 
Huntington,  3  N.  Ham.  Rep.  76.  Aylesbury,  v.  Harvey,  3  Lev. 
Rep.  304. 

(2)  Coursey  v.  Wright,  1  Har.  &  M-Henry,  394.  LadJ  v.  North, 
2  Mass.  519. 

(3)  Thompson  v.  Button,  11  Johns.  81. 

(4)  Appendix  VL,  27  Sect. 

(5)  Dyer  i*.  Pearson,  3  Barn.  &,  Cress.  38.     Irving  v.  Motley,  7 

« 
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in  tlio  c:iso  oflin])])  v.  V;\\\urv,  ,]\u][rr  IJnirrrp  Pfiys:(l) 
'*!  fullv  subscrilif  to  tin-  (loctriiic  tli.it  ;m  .-iltciiI  may 
hiiul  liis  j)riii('i|)al  Avitliiii  llic  limits  of  an  antli(»rity 
will)  uliich  lie  lias  been  a|)j)arcnlly  clotlied  l)V  the 
principal  in  respect  to  the  pnl)j(^ct  matter.  iraj)rinci- 
pal  send  a  commodity  to  a  place  uhere  it  is  the  ordi- 
nary business  of  the  person  to  whom  it  is  conhded  to 
sell,  it  must  be  intended  that  the  couunndiiy  \vas  sent 
thitiier  lor  the  j)urpose  ofs.alc.  Thus  if  the  owner  of 
a  liorse  send  it  to  a  repository  of  sale,  it  must  be  in- 
tended that  he  sent  it  there  for  sale.  Or  if  one  send 
goods  to  an  auction  room,  it  cannot  be  supposed  that 
he  sent  them  thither  merely  for  safe  custody.  M  hen 
the  article  is  sent  in  such  a  way  and  to  such  a  place, 
as  to  exhibit  an  apparent  purpose  of  s;de.  the  ])riii(ii)al 
A\ill  be  bouuil.  In  the  eases  refernnl  to,  the  jierson 
and  the  place  both  indicate  the  natin-(>  of  the  business 
carried  on.  It  would  be  a  fraud  on  the  purchaser, 
against  which  he  could   not  jiuard  himself  with  any 

to  o  . 

ordinary  care,  which  the  depository  was  enabled  to 
commit  l)y  the  unwise  conduct  of  the  owner;  it  would, 
therefore,  be  but  just  that  he  should  bear  the  loss." 

In  a  previous  case,  where  A.  bcini^  indebted  to  ]\. 
had  sold  him  a  chariotee  in  paym«;nt,  which  was  left 
in  the  possession  of  A.,  who  «,Mve  to  IJ.  a  receij)t  for  it 
on  storage, and  aftc-rwards  it  was  sf)ld  by  A.tf)  a  third 
person,  without   notice  of  the  I'nrmer   sal(\  tin    same 

IJing.  .')l.'{.  IJaniPS  v.  niriNii,  1.')  I'i<-k.71.  Hoysnn  »•.  (  olcs,  0 
M.  <fe  Scl.  y.'J.  (1)  :}  W.  178. 


FOR  WHAT  REPLEVIN  WILL  LIE.  51 

ju(];tc  holds  tlic  followiiiir  larifriiafrc  :  "  Wherever  there 
is  ci  sale  ol"  j^ropcrly,  and  no  actual  jiossession  de- 
hvered,  it  remains  at  tlu^  risk  of  flic  purchaser:  as 
between  him  and  the  vendor  tlic  property  is  his;  l)ut 
when  it  passes  into  tlie  hands  ol'  a  bona  fide  pur- 
chaser, without  notice,  it  would  he  ajrainst  sound 
policy  to  permit  a  recovery.  The  maxim  caveat 
emptor  does  not  apply.  I  hold  the  law  to  be  the 
same,  whether  the  possessor  be  the  immediati;  pur- 
chaser from  the  original  vendor,  or  from  his  fraudu- 
lent vendee."(l) 

Of  late  years  a  distinction  in  favour  of  innocent 
purchasers,  founded  upon  the  manner  hy  which  pos- 
session has  been  acquired,  and  the  intention  of  the 
owner  in  parting  with  his  propert}",  has,  on  principles 
of  policy  and  justice,  and  for  the  benefit  of  trade, 
been  gaining  ground.  In  this  country,  it  is  already 
well  established  in  New  York  and  ^Iassachusetts.(2) 
By  the  rule,  as  there  established,  if  one  obtain  posses- 
sion of  personal  property  with  the  consent  of  the 
owner,  and  with  the  intention,  on  his  part,  to  change 
the  property,  no  matter  by  what  fraudulent  represen- 
tations this  assent  may  have  been  obtained,  the  con- 
tract is  not  absolutely  void,  but  voidable,  and  a  bona 

(1)  Shaw  V.  Levy,  17  S.  &  R.  101. 

(2)  Mowrcy  t'.  Walsh,  8  Cow.  238.  Wheelwright  v.  Dcpoy«ter, 
1  Johns.  471.  Buflingtont'.  Gerrish,  15  Mass.  15G.  Root  r.  Tench, 
13  Wend.  570.  See,  also,  Hollingsworlh  r.  Napier,  3  Caines  182. 
Trott  V.  Warner,  2  Fair.  227.     Cross  v.  Polcrs,  1  G'roenl.  370. 
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fulc  puiTliascr  for  valuublc  consuli  rntioii  will  lie  en- 
titled to  (lie  jiruperty  as  against  the  original  owner, 
if  liis  purchase  has  been  made  lujloriMlie  oriLjiiial  con- 
tract has  been  avoided.  JUit  if  he,  at  the  tiiiif  of  his 
purchase,  had  knowledge  of  the  fraudulent  intentions 
or  misrepresentations  by  "which  his  vendor  obtained 
the  property,  the  original  owner  may  recover  it  from 
him.(l) 

In  Pennsylvania  the  point  has  not  been  explicitly 
ruled,  but  the  courscof  decisions,  and  the  dicta  of  her 
courts,  warrant  the  conclusion  that  she  will  follow  the 
doctrine  of  New  York  and  Massachusetts.  Thus 
Judge  Rogers,  in  the  case  of  Mackinley  v.  M'Ciregor, 
says:  "It  would  be  a  dangerous  doctrine  to  cstablisli, 
that  where  a  person  purchases  commodities,  which,  at 
the  time,  he  is  conscious  he  shall  be  unable  to  pay 
for,  though  these  goods  may  have  afterwards  passed 
through  (jther  hands  in  the  fair  way  of  purchase,  or 
third  jiersons  may  have  become,  in  the  regular  course 
of  business,  interested  in  them,  the  original  seller  shall 
have  the  right  to  recover  tin  uj,  in  whomsoevcrs  hands 
they  may  be."  And  again,  "  Ke[)levin  or  trover  Mill  lie 
])\  tliT'  v(  ndor,  ai^'ainst  th(;  v(>ndee,  although  not  against 
a  bona  fuh:  purchaser,  without  notice  of  tli(>  fraud. (2) 

(1)  ^Villiam8  r.  IMcrlc,  1 1  Wend.  m.  I'.vcrrtt  v.  (\)\]\u,  0  Wend. 
009.  Kindar  r.  Sliaw,  'J  Ma»«.  :<'J8.  l.loyd  r.  Hrcwslor,  I  I*aige, 
ry'.n.     J«>lmMon  r.  reck.  1  Wood  <t  Mi.  3:{('). 

(2)  .Mackinley  v.  .M'CJngor,  A  \\h.  UW.  Kiiowks  r.  Lord,  4 
WU.  iOO. 
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III  England,  tlic  d<jctrino  is  unsctllcd:  In  lliocasc  of 
Parker  v.  l\itrick,(l )  one  to  whom  goods, obtained  from 
the  true  owner  by  false  pretcnecf?,  had  been  pawned 
for  a  vahiablc  consideration,  and  without  notice  of  the 
fraud,  was  hekl  to  be  entitled  to  them;  but  Lord  Den- 
man,  in  Peer  v,  IIumphrcy,(2)  expresses  his  disappro- 
bation of  that  case,  and  rules  against  it.  The  goods 
in  Peer  v.  Iluniplircy  were  feloniously  taken  from  the 
real  owner.  Lord  Abinger  at  Nisi  Prius,  in  the  subse- 
quent case  of  Shcppard  v.  Shoolbread,(3)  re-asserts 
the  doctrine  of  Parker  v.  Patrick,  without  referring, 
however,  either  to  that  case  or  to  Peer  v.  Humphrey. 

It  is  said  in  an  old  case  that  replevin  does  not  lie 
for  money,(4)  or  for  leather  made  into  shoes.  This 
is  founded  on  the  supposed  impossibility  of  identifica- 
tion. Money  in  a  box,  or  leather  made  into  shoes,  if 
sufficiently  identified,  may  no  doubt  now  be  recovered 
in  this  action.  When  the  property  has  been  so  ma- 
terially changed,  a  new  right  of  action  arises  to 
reclaim  it  by  replevin  in  that  shape  which  it  has 
assumed.  And,  in  this  case,  it  should  be  described 
in  the  writ  as  it  existed  at  the  time  of  the  commence- 
ment of  the  suit.(5) 

(1)  5  Term  R.  175. 

(2)  2  Adol.  &  Ellis,  495.     4  Nev.  &  M.  430. 

(3)  1  Car.  &  Marsh,  61,  see  Noble  v.  Adams,  7  Taunt.  50. 

(4)  Banks  v.  Whetstone,  Moor.  391. 

(5)  Brown  v.  Sax,  7  Cowan,  95.     Bctts  v.  Lee,  5  Johns.  348. 
Wingate  v.  Smith,  20  Maine  R.  287.     Snyder  v.  Vaux,  2  R.  427. 
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Rrplrvin  Nvill  lie  for  a  swarm  of  Ik'C.s,(1)  and  for 
the  increase  of  animals,  thoui^h  tlic  increase  ■were 
after  the  takinfj;(2)  but  not  for  animals /<^rcT  uulurse, 
and  iinreclaimcd.(3) 

In  Maryland  it  is  the  proper  remedy  for  the  re- 
cover}' of  an  apprentice. (1) 

It  was  lield  in  IjiiTJand  that  replevin  did  not  lie  for 
ffoods  taken  beyond  the  seas,  thoufrh  afterwards 
broui,dit  to  England  by  the  defendant. (5)  because,  it 
was  said,  the  taking,  which  w  as  the  gist  of  the  action, 
was  beyond  the  seas.  In  this  country,  wliere  the  un- 
lawful detention  is  as  much  in  question  as  the  taking, 
this  rulin<'  of  PoUe.xfen  would  hardlv  be  recoixnised. 

Replevin  will  lie  for  a  ship  and  her  sails -,(0)  but  not 
after  a  decree  of  condemnation  as  prize  by  a  court  of 
Admiralty.  (7) 

A  case  of  some  interest,  as  involving  tlie  question  of 
jurisdiction,  has  lately  been  Ixjfore  the  District  Court 


(1)  F.  N.  H.  08. 

(2)  F.  N.  n.  CO.     Sid.  82. 
(:*)  2  Roll.  Ab.  r.io. 

(4)  1  DorBcy's  S.  ofMd.  8,J7. 

(5)  Nighlingalo  r.  Adams,  Show:  1)1. 

(6)  Marsh  110.     riiilraux  i\  Warnc,  Sir  'i'homas  Rayd.  'J.TJ. 

(7)  W.  H.  I'.  Lalimcr,  1  Dall.    I.      Ccrlain  l<)<;s  of  Mahogany,  2 
SumiuT,  58'J. 
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of  the  United  States  for  tijc  Eastern  district  of  Penn- 
sylvania. The  barque  Royal  Saxon  was  taken  on  a 
foreit^n  attachment  issued  out  of  the  supreme  court  of 
Pennsylvania,  and  under  the  regular  proceedings  in 
the  action  was  sold  by  order  of  the  court,  on  the  9th 
February,  1818,  as  a  chargeable  commodity,  and 
purchased  by  Ward  *&;  Co.,  of  New  York.  On  the 
22d  January,  1848,  after  the  issuing  of  the  foreign 
attachment,  and  before  the  sale  to  Ward  &  Co.,  the 
barque  was  libelled  in  the  United  States  district  court 
for  the  Eastern  District  of  Pennsylvania  by  the  mari- 
ners for  their  wages,  and  was  sold  under  process  in 
that  case  to  Robert  Taylor  of  Philadelphia,  and  de- 
livered to  him  on  the  15th  February,  1848,  Ward  ^k 
Co.  not  intervening  to  oppose  the  proceedings.  On 
the  24th  February,  1848,  Ward  6i  Co.  issued  a  writ 
of  replevin  from  the  supreme  court  of  Pennsylvania, 
making  Robert  Taylor  defendant,  and  giving  a  reple- 
vin bond  to  the  sherilV  in  the  usual  form,  in  the  sum 
of  twelve  thousand  dollars,  no  satisfactory  claim  pro- 
perty bond  having  been  tendered,  the  barque  was 
delivered  to  the  plaintiffs  on  the  1st  March,  1848. 
On  the  following  day,  Taylor  exhibited  his  libel  in  the 
district  court  of  the  United  States  for  the  property  and 
possession  of  the  said  barque,  upon  which  the  barque 
was  taken  into  the  possession  of  the  Marshall,  but 
subsequently  delivered  to  Ward  6z  Co.  on  their  enter- 
ing into  stipulations  in  nine  thousand  dollars  to  abide 
the  decree  of  the  court.  A  plea  to  the  jurisdiction, 
alleging  the  pendency  of  the  replevin  suit  in  the  state 
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court,  was  entered  In  \\  anl  tS:  Co.,  ami  overruled; 
after  which  llicy  j)ul  in  their  answer,  setting  out  the 
foreuoinjj  facts  at  leniitluand  insistinjT  strontdv  on  the 
pendency  of  tlic  action  of  replevin  in  the  state  court, 
in  which  they  IijkI  j^iveii  bonds  in  twelve  thousand 
dollars  for  a  return,  if  a  return  s^hould  be  awarded, 
and  that  the  said  court  had  complete  jurisdiction, 
thereof. 

The  learned  judge  of  tlic  district  court  overruled 
all  the  points  made  by  the  respondents,  and  concluded 
his  opinion  with  the  following  observations:  "A  sale 
in  the  Admiralty  would  lose  much  of  its  recognised 
efficiency  and  value,  if  the  party  whom  it  evicted 
could  at  once  restore  himself  to  possession  by  a  com- 
mon law  writ,  and  if  the  Admiralty,  by  force  of  the 
same  writ,  were  precluded  from  reinstating  its  vendee. 
The  suitor  in  this  court  would  have  less  confidence  of 
attaining  the  prompt  and  elTectivc  justice  which  he 
seeks,  if  after  a  decree  rendered  and  even  executed 
here  the  whole  question  might,  at  the  election  of  his 
adversary,  be  submitted  to  review  in  anotiier  tribunal, 
constituted  under  dilVerent  laws,  proceeding  by  dif- 
ferent forms,  and  recognizing  other  responsibilities: 
and  the  constitutional  j)()licy  which  has  extended  the 
judicial  j)ower  of  the  I  nited  States  to  'all  cases  of 
Admiralty  and  Maritime  jurisdiction,'  would  be  frus- 
trated, if  the  adjudications  of  such  cases  by  the  courts 
of  the  I'nion  were  nr)t  in  liicf  as  in  form,  final  and 
conclusive.     It  is   therefore    adjudged,  ordered,   and 
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decreed,  that  possession  oftlio  said  barque,  the  lioyal 
Saxon,  he  delivered  to  the  hlxllant,  as  tlie  true  and 
proper  owner  thereof,  and  tliat  the  costs  of  tiiis  pro- 
cee(hn<r  and  decree  be  paid  i)y  tlie  claimants."  The 
claimants  carried  the  cause  by  appeal  to  the  circuit 
court. 

Title  to  land  cannot  be  tried  in  an  action  of  reple- 
vin ex  directo,(l)  nor  can  a  house  built  on  leased  land 
be  taken  in  replevin.  If  a  person  claiming  title  to 
land,  cut  down  trees,  split  them  into  posts  and  rails, 
and  carry  them  away,  they  cannot  be  recovered  in 
replevin. (2)  An  action  of  replevin  cannot  be  main- 
tained where  the  plaintifl'can  make  title  to  the  chattel 
only  by  making  title  to  the  land  from  which  it  was 
severed.(3)  But  actual  possession  at  the  time  of  se- 
verance, it  would  seem,  is  sufficient  evidence  of  pro- 
perty to  support  the  action.  If  the  person  cutting  the 
rails,  in  the  case  put  above,  had  neither  possession, 
title,  nor  claim,  he  would  be  a  mere  trespasser,  and 
the  owner  would  have  an  undoubted  right  to  recover 
in  replevin. 

In  the  case  of  Elliott  v.  Powell,(4)  which  was  reple- 

(1)  Eaton  V.  Southhy,  Willcs  1:}I.  Snyder  u.  Vaux,  2  R.  427. 
Vausse  v.  Russel,  2  M'Cord  329. 

(2)  Snyder  v.  Vaux,  2  R.  427. 

(3)  Brown  v.  Caldwell,  10  S.  &  R.  114.  Powell  v.  Smith,  2  W. 
126.  Mather  v.  Trinity  Church,  3  S.  &  R.  509.  Baker  i-.  Howel, 
6  S.  &  R.  476.  De  Molt  v.  Hagerman,  8  Cow.  220. 

(4)  10  Watts  454. 
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viii  fur  c'i^lity  (lo/.<Mi  of  wheat  in  llic  .sheaf,  the  plaiiitilf 
proved  that  ho  had  clrari'd  tho  ground,  foncctl  il.  aiul 
put  in  llio  crop  of  wlicat,  aiul  was  iu  tlic  possession 
of  tlio  premises,  and  lliat  tlie  defendant  cut  anil  cur- 
ried away  the  grain.  The  defendant  ofVcred  to  prove 
tliat  the  hmd  was  liis,  that  tlie  plaintilf  in  sowing  the 
grain  was  a  trespasser,  that  lie  (the  defendant)  en- 
tered upon  the  preuiises  and  took  the  actual  possession 
thereof,  which  he  iiad  maintained  ever  since,  and  tiiat 
while  in  possession  he  cut  the  grain.  The  supreme 
court.  Judge  Rogers  delivering  the  opinion,  say:  "We 
arc  of  opinion  that  the  evidence  was  admissible,  be- 
cause, if  true,  it  is  a  flat  bar  to  the  action.  It  would 
show  that  the  locus  in  quo  was  his  freehold,  that  by  the 
entry  the  possession  of  the  plaintilf  was  divested,  and 
the  defendant  was  reinstated  in  the  possession  of  the 
premises."  "  By  the  entry  of  the  tenant  of  the  free- 
hold, he  is  in  possession  and  the  owner  of  the  grain 
raised  on  the  premises."  "  It  is  a  mistake  to  suppose 
that  the  title  to  real  estate  may  not  be  inridentally 
tried  in  a  transitory  action." 

The  statute,  2  Will,  i^  Mary,  c.  f),  enacts,  "That 
sheaves  or  cocks  of  corn,  loose  or  in  the  straw,  or  hay 
in  anv  barn  or  i^rauary,  or  in  any  hovel,  stack,  or  rick, 
or  otherwise  in  any  part  of  the  land,  may  be  sei/(Ml  or 
secunnl  for  rent,  and  d(;tained  until  the  same  be  reple- 
vied." Since  that  statute,  a  rejjlevin  has  always  been 
allowed  of  such  corn  or  hay,(l)  and  subsequently  by 

(1)  Wilk.  Kcp.  :<,  I. 
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tin'  statuti!  11  (i(M).  'J,  cli.  1!),  sec.  8,  a  distress  bein;^ 
pci'inittcd  on  corn,  ^n-;iss,  hops,  roots,  fruits,  pulse,  or 
otlicr  produce  growing,  though  such  (hstress  was  of 
thiniTS  annexed  to  the  freehold,  and  thoii<di  no  words 
expressly  authorize  a  replevin,  yet  it  is  the  constant 
practice  to  try  the  legality  of  such  distress  in  an  action 
of  replevin.(l)  The  seventh  section  of  the  Pennsyl- 
vania act  of  21st  March,  1772,  seems  to  be  a  trans- 
script  of  this  last  act,  and  will  probably  receive  the 
same  construction. 

It  is  said  in  England  that  replevin  will  not  lie  for 
title  deeds,  as  they  savour  of  the  realty.(2) 

It  will  lie  for  the  recovery  of  parish  records.(3) 

(1)  Wilk.  Rep.  3,  4. 

(2)  Brooke  Abr.  tit.  Rep.  34. 

(3)  Sawyer  v.  Baldwin,  11  Pick.  492. 
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THl-:  WRIT  OF  REPLEVIN. 


The  Mrit  of  replevin,  as  avc  liave  seen,  was,  in 
EniTJand,  a  justitial  writ,  commandinur  the  Flieriff  to 
cause  deliverance  to  be  made  of  the  property.  There 
was  no  summons  to  the  defendant,  and  the  writ  was 
not  returnable.     It  was  in  this  form: 

"  The  Kin<T  to  the  Sheriflf  of  NottinMiam,  health. 
Wc  command  you  that  justly  and  without  delay  you 
cause  to  be  replevied  to  A.  his  cattle,  which  he  com- 
plains that  B.  took,  and  unjustly  detains:  And  after, 
cause  him  to  be  brought  to  justice  for  the  same: 
Tiiat  we  hear  no  more  complaint  lor  want  of  jus- 
tice."(l) 

If  the  sherilf  ne<:lecte(l  or  refused  to  execute  this 
writ,  an  alias  or  phiries  witii  a  clause  of  return  mij^dit 
be  issued. (2)  Tiiis  writ  is  no  l()nL,a?r  in  use  in  I'^ng- 
land. 

(1)  Rep.  IJrrviuin  Rl. 

(2)  Sec  Aiitr. 
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In  tlic  United  States,  generally,  llio  writ  commands 
the  sli(>riir  to  replevy  and  deliver  certain  articles 
enumerating  them,  tin;  property  of  tlie  plaintifl",  aiid 
to  summon  the  (lcrendant.(l)  And  in  Tennessee, 
by  the  act  of  15th  January,  181G,  if  there  be  seve- 
ral defendants,  living  in  separate  counties,  counter- 
parts of  the  summons  may,  at  the  instance  of  the 
plaintiff,  issue  in  each  county.  In  Kentucky,  Missouri, 
Arkansas,  Ohio  and  Tennessee,  the  revised  statutes 
require  an  affidavit  to  be  filed,  before  tJic  issuing  of 
the  ^vrit,  stating  the  justness  of  the  claim,  that  the 
plaintiff  is  entitled  to  the  possession,  and  that  the 
property  has  been  wrongfully  taken  or  detained  by  the 
defendant.  In  the  statutes  of  Missouri,  Ohio,  Ken- 
tucky, Maine,  New  Hampshire,  Vermont  and  Massa- 
chusetts, no  provision  is  made  for  the  course  to  be 
pursued,  if  a  claim  of  property  is  made  by  the  defen- 
dant. In  Massachusetts  and  Missouri  such  claim  is 
entirely  disregarded.  The  same  practice  is  believed 
to  prevail  in  the  other  states  above  enumerated. 

The  statutes  of  Arkansas  provide  for  an  inquest  in 
such  case,  to  be  summoned  at  the  instance  of  the  de- 
fendant, pending  whose  deliberations  the  property 
remains  in  the  custody  of  the  sheriff. 

In  Pennsylvania  the  writ  is  in  personam  as  well  as 
in  rem,  and  does  not  come  under  the  term  "summons" 

(1)  See  App.  A.    Snedeker  v.  Quick,  G  Ilalst.  179. 
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ill  i1m'  trr  hill  of  lS'_'l,l)iit  under  tlic  pliraso  "other 
\v  rit-,"'  I'lr  w  IihIi  llic  jnoliKdudarv  is  cut  i  I  led  \n  cJiariTO 
st'V<'iity-liv(>  (•(•iits.(I)  It  is  r('tiirii;tl)lc  on  tlic  first 
(lay  of  the  term.  In  \]\r  cilv  and  conntv  ol'  I'liila- 
(Icipliia,  and  county  of  Allc^licny,  tlic  >\rit  may  be 
made  returnaMc  to  the  first  day  of  the  term  next  suc- 
ceedinir  tlie  time  at  wliich  it  is  issued,  or  to  the  first 
Monday  of  any  intermediate  month  at  the  election  of 
the  party  suinn"  <jnl  the  same.(l) 

It  will  be  fatal  to  tlic  writ,  if  the  first  day  of  the 
term  come  between  the  test  of  the  writ  and  the  day 
to  which  it  is  made  returnable.  Tiiiis  in  New  York 
a  writ  of  replevin  tested  at  one  term,  and  returnable 
the  next  term  but  one,  an  entire  term  interveniii*^  was 
held  voidable.(2)  In  that  State  the  revised  statutes 
gave  a  clause  of  capias  against  the  defendant,  in  case 
the  goods  could  not  be  found. (I?)  And  the  new  code 
of  procedure  contains  a  similar  provision. (3) 

The  writ  must  be  served  upon  the  defendant  as 
oth'T  writs  are  served,  and  the  goods  deliNcred  to  the 
plaiiililf.  uiile--;  their  delivery  is  prevented  by  a  claim 
of  jirojxrtv,  or  they  caniKjt   be  found.      A  symbolical 

(1)  ll;.l(lwiti  r.  Ciif^li,?  \V.i<w:  S.  r.:.-).  7  Sin.  I,:\\vs  :?G7.  I'.owcr 
t'.  'I'allmati,  5  W.  «fc  S.  .".(',1. 

(2)  Cayward  r.  Doitlililc.  i\  Cow.  0(CJ. 

(.3)  2  Vol.  RcviHfd  Si.il.  p.  iM),  (itlc  12,  l.')4lli  Sect.  M  cl.iuse, 
code  of  procptlurc  which  took  rdi-cl  on  iho  Hrst  day  of  May,  a.  d., 
1848. 
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dcliv(M*v(l)  is  not  sufllcicMil  unless  A\itli  tlic  conpont  of 
tli(>  pl.iiiiliir.  l{y  till-  slaliitc  West.  l,cli.  17,  wlicrc 
one  li;i(l  taken  (lie  beasts  of  anotlicr  and  driven  tli(;in 
into  a  castle  or  fortress  to  prevent  the  owner  Ironi 
having  a  replevin,  (Ih>  sluM-ilf  was  authorized,  after 
solenui  demand  and  refusal  to  deliver,  to  break  the 
castle  or  fortress  to  make  replevin.  And  in  Semaync's 
casc,(2)  it  is  said  that  this  act  is  but  an  affirmance  of 
the  common  law;  for  by  the  common  law  tlu;  j)rivi- 
legc  of  a  man's  house  extends  only  to  him  and  his 
family,  and  to  his  own  proper  goods,  or  to  those  which 
are  lawfully  and  without  fraud  and  covin  there;  but 
according  to  Lord  Coke,  the  act  was  necessary  to 
justify  the  sheriff  in  breaking  an  outer  door  at  the 
suit  of  a  subject.(3) 

In  the  New  York  revised  statutes  there  was  a  pro- 
vision similar  to  the  statute  West.  1,  ch.  17.(1)  It  is 
also  to  be  found  in  the  new  code.  There  is  the  same 
provision  in  the  statutes  of  Wisconsin,  Ohio,  Arkan- 
sas, New^  .Jersey  and  Michigan.  The  seventeenth 
chapter  of  the  statute  Westminster  first,  is  not  re- 
ported by  the  judges  to  be  in  force  in  Pennsylvania. 
There  is  no  similar  enactment  in  that  State.  In  the 
case  of  Kneas  v.  Fitler  the  supreme  court  held  that 


(1)  Hayes  v.  Lusby,  5  liar.  <k  J.  485. 

(2)  5  Coke  91.  a. 

(3)  2  Inst.  19.3. 

(4)  2  Rev.  Stat.  p.  431.     Title  12.     (,    10. 


64  Tin:  \\n\\  of  ur.rLnviN. 

the  sliorilV  had  a  riijlit  to  v\]\cr  {\\o.  house  of  tlie  de- 
rcndant  in  rcpK'viii  to  scarcli  for  the  goods,  hut  ex- 
pressly dechned  sayini:;  any  thing  as  to  his  right  to 
break  the  outer  door  in  case  of  being  refused  adniit- 
tance.(l) 

To  the  clause  of  summons  in  the  urit,  the  sherilF 
returns  either  summoned  or  nihil  habet  as  in  other 
cases.  In  England,  and  wherever  the  English  law  is 
unchan«red  bv  statute  or  custom,  if  there  is  a  claim  of 
property,  the  sherilF  returns  that  fact  to  the  writ,  and 
it  suspends  further  proceedings,  unless  the  plaintill' 
purchase  the  writ  de  proprictatc  probanda.  If  a 
claim  property  bond  has  been  given,  he  returns  that 
fact.  li  the  goods  or  part  of  them  have  been  deli- 
vered to  the  plaintifl',  his  return  will  be  in  accord- 
ance, and  will  enumerate  the  goods  replevied  and  de- 
livered to  the  plaintifl';(2)  and  as  to  those  not  de- 
livered, he  will  return  eloigned,  or  he  may  return  that 
no  person  came  to  show  him  the  goods. (3)  And  it  is 
a  good  return  to  say  that  the  cattle  arc  dead,(  1)  or 
the  goods  destroyed,  as,  for  instance,  by  fire  He 
cannot  return  that  the  defendant  did  not  take  the 
goods,  i<u-   ijiat  is  supposed  in  the  writ,  and  may  be 

(1)  2  S.  &,  n.  'ZG'A. 

(2)  Bro.  Uct.  de  ]\r.\A.  100. 

(3)  Dalt.  ShlT.  rj.'-)C..  Moorc  v.  Cliptam,  Alcyn  :J'i.  Mum  r. 
MalUiinc,  Cas.  Tcinp.  Ilardw.  1  Il».  1  Lord  Ray.Gi:).  Kiuas  v. 
Filler  cl  n\.  2  S.  &  It.  L'OU. 

(4)  Bro.  Ret.  de  Bro.  pi.  12.1. 
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one  oftlic  m.'itt{;rs  in  controversy,  and  lie:  can  neitlicr 
fiilsifv  the  writ,  nor  clear  the  defendant  of  the  takino- 
by  his  rctnrn.(l)  And  tljorefore  it  is  said,  (in  the 
second  resohition  in  Moor  r.  Watts,)  case  does  not 
lie  against  tlic  shcrilf  for  a  false  return,  if  he  returns 
eloiirncd;  and  for  the  same  reason,  tlie  defendant  shall 
not  be  concluded  by  it,  but  when  he  comes  and  de- 
nies the  return  by  plea  of  non  cepit,  his  denial  shall 
be  as  good  as  the  surmise  of  the  writ,  and  rather 
better,  because  the  proof  is  incumbent  on  the  plain- 
tifl:(2) 

The  above  reason  applies  only  to  the  case  of  a  de- 
fendant. It  would  seem,  therefore,  that  an  action 
might  be  maintained  by  the  plaintifl' against  the  sheriff 
for  a  false  return,  if  he  should  persist  in  a  refusal  to 
replevy  the  goods,  and  return  eloigned. 

Replevin  is  sometimes  called  a  local  action. (.1)  In 
some  respects  it  is  so.  It  cannot  be  sustained  unless 
tlie  defendant  has  had  the  goods  in  the  place  laid  in 
the  declaration,  for  the  place  is  material  and  traversa- 
ble.(l)  But  the  action  is  so  far  transitory  that  it  may 
be  brought  in  any  county  in  which  the  defendant  has 


(1)  Moor    V.  Walts,  I  Lord  Ray.  (][:].     Lutw.  581. 

(2)  1  r.ord  Ray.  013. 

(H)  Gould's  PI.  118.    1  Chilly's  PI.  1(51.  Atkinson  i-.  Ilok-omb,  4 
Cow.  4.').   Williams  v.  Welch,  5  Wend.  290. 

(4)   1  Saund.  ;M7,  p.  1.  J„hn?oii  v.  W  .llyer,  1  Stra.  507. 
E 
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had  iho  articles  siiict^  tlic  t.ikiiig.(  1)  And  tlic  i^n.(ciit 
course  is  to  lay  llic  place  in  the  counly  where  llie  writ 
issues.(2)  In  Massachusetts  it  is  s  id  that  tliis  is 
necessary.(2) 

A  question  may  arise  as  to  the  duty  and  responsi- 
bility of  the  sherilV,  when  he  finds  the  goods  in  the  pos- 
session of  a  third  party,  not  named  in  the  writ,  who 
has  both  the  property  and  the  possession.  In  Eng- 
land, tlic  law  on  this  subject  is  involved  in  some  ob- 
scurity. In  one  case  the  sheriff  was  said  not  to  he 
liable  to  an  action  of  trespass,  if  he  took  the  goods 
under  such  circumstances.  And  the  taking  in  replevin 
was  said  by  Holt  not  to  resemble  the  taking  of  one 
man's  goods  on  a  fieri  facias  against  another,  because 
in  the  latter  case  the  officer  is  commanded  to  take  the 
goods  of  a  particular  person — in  the  former  he  is  com- 
manded to  take  specific  articles  enumerated  in  the 
\vrit.(3)  lie  said  fiirther,  that,  if  the  OAvner  claimed 
proj>erty  in  the  goods,  at  the  time  of  taking,  and  the 
shcrilf,  notwithstanding,  took  them  away,  without 
havini^  the  right  of  pro[x;rty  determined,  on  a  writ  (]c 
proprietatc  probanda,  he  was  liable  to  an  action  of  tres- 
pass.(3)  It  is  to  be  remarked,  however,  that  the  case 
does  notsecm  to  raise  the  question,  and  llierefore  Lord 

(1)  Doc.  IM.  :ti:..   1\  N.  U.  O'J.  Wilk.  Hep.  U).  Brown  v.  Cald- 
well, 10  S.  A:  K.  I  1  J.    Klliott  v.  rowell,  10  Watts  Vrl. 

(2)  1  Smilh'H  F/iws.      Hdliinson  t*.  Mrad,  7  Mass.  Il.l.'J. 

(U)   Ilallct  V.  Hurl,   Carlli.  HHl.     I.coiianl  v.  Starry,   0  Mod.  G'', 

138,  no. 
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Holt's  ol)scrvations  liav(3  not  tlu;  weiglit  \\\\uh  Avrtuld 
otherwise  attach  to  thcin. 

In  Rollc's  Al)ri(l<Tincnt  it  is  said,  if  the  sherifi",  on  a 
replevin  sued  by  J.  1).,  deliver  the  beasts  of  a  stranger, 
on  the  sliowing  of  J.  D.,  the  owner  of  the  beasts  can 
have  an  action  of  trespass  against  hiin.(l)  But  from 
Keilway's  Reports  it  would  rather  seem  that,  in  his 
opinion,  the  action  in  such  a  case  should  be  against 
the  plaintiff.(2)  It  is  also  said  in  Rollc  that  one  who 
is  not  party  to  the  replevin  shall  not  have  the  writ  de 
proprietate  probanda,  and  the  same  thing  is  asserted 
in  the  argument  of  counsel  in  Miller  v.  Davies  et  al., 
Comyn's  Rep.  59G.  Perhaps  the  true  distinction 
was,  that  a  stranger  could  not  maintain  the  action 
of  trespass  when  the  goods  were  found  in  the  pos- 
session of  the  defendant,  but  when  they  were  found 
in  the  possession  of  the  stranger  he  might;  for  the 
writ  of  replevin  would  then  be  no  justification  to  the 
sheriff,  which  it  was,  if  he  obeyed  it  strictly,  as  ap- 
pears from  the  case  of  Miller  v.  Davies  et  al.,(3) 
where  it  was  held,  that  the  writ  was  a  justification  to 
the  sheriff  for  taking  the  goods  from  the  possession  of 
the  defendant,  without  showing  the  property  in  the 
goods  to  be  in  the  plaintiff. 


(1)  2  Roll.  Abr'g.  552,  §  6,  and  against  the  plaintiff,  2  Roll.  553 
§  10. 

(2)  Keilway  119,  pi.  fM.  lb.  120,  pi.  96. 

(3)  Comyn's  Rep.  590. 
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lUit  (iill)crt  says:  "  It  tlir  slicrill' injures  the  (IcHmuI- 
aiit  in  the  execution  uftlu^  replevin,  l)y  takinij  some  of 
liis  cuttle,  tlic  defendant  lias  iiis  action  of  tres|)asR 
acjainst  him,  as  in  all  other  cases  of  trcspass,"(l)  and 
tliis  is  most  in  accordance  with  the  general  principles 
of  law. 

The  New  York  revised  statutes  provided  for  this 
case  by  recjuiring  the  sheriff  to  summon  a  jury  to  try 
the  right  of  property,  whenever  llie  defendant  or  <inij 
other  person  in  possession  of  the  goods  specified  in  the 
writ  claimed  property  therein.  The  new  code  of  pro- 
cedure lias  no  similar  provision,  i)ut  would  seem  to 
confine  the  sheriff's  right  to  make  deliverance  to  cases 
in  which  tiie  property  is  in  the  possession  of  th(^  de- 
fendant or  liis  agent. (*-2)  In  Pennsylvania,  the  writ  de 
proprietate  probanda  is  not  in  use.  The  claim  pro- 
perty bond  is  the  creature  of  practice,  and  is  taken  in 
all  cases,  where  property  is  claimed,  from  the  j)arty 
claiming  the  property,  whether  he  he  the  defciidaiit  in 
tlic  writ  or  the  person  in  possession  of  the  property, 
or  an  entire  stranger.  And  there  is  no  reason  why 
the  bond  should  not  he  good,  if  given  with  a  condition 
to  b(;  res[)onsible  for  the  value  of  the  goods,  in  case 
the  plainliil"  Miceeeds  in  hi-  suit,  and  t<>  iiideinnily  the 
Bh(.'rilf.  Some  -ucii  arranireineiil  would  seem  t(»  he 
required,  in   justice   hoih  t<>  ihe  claimant  and    to  tlu; 

(1)  (iill).  Hop.  7:J. 

(2)  Code  of  Pro.  ^181. 
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ofTicor.  Iftlio  cliiiin  of  property  is  of  siicli  grave;  irn- 
portaiico  as  to  prevent  tlie  goods  being  taken  from 
the  possession  of  tlie  defendant,  much  more  would  it 
seem  that  su(-h  claim  should  prevent  the  possession  of 
a  third  party  from  being  violated.  And  though  in 
England  the  writ  as  a  proceeding  in  rem  was  said  to 
shield  the  sherifl',  it  may  be  found  not  to  have  that 
effect  here,  where  it  is  in  personam  as  well  as  in 
rcm.(l) 

If  the  party  in  possession,  not  being  the  defendant, 
and  claiming  property,  refuses  or  is  unable  to  give  a 
bond,  the  sheriff,  under  such  circumstances,  runs  a 
risk  in  executing  the  writ,  for  it  is  by  no  means  cer- 
tain that  the  replevin  bond  protects  him.  It  may  be 
said,  that  taking  the  goods  from  the  possession  of  a 
party,  not  named  in  the  writ,  is  no  execution  of  the 
writ,  hut  a  voluntary  act  of  the  sheriff  In  such  a 
case,  it  was  held  in  Massachusetts  that  the  owner 
might  maintain  his  possession  by  force,  in  the  same 
manner  that  he  might  against  any  trespasser  not  an 
officer.(2) 

The  statute  of  limitations  applies  to  this  action,  and 
consequently  the  writ  must  be  issued  within  six  years 
from  the  unjust  taking  or  detention;  and  in  cases  of 
distress  the  action  may  be  brought  at  any  time  before 

(1)  English  r.  Dalbrow,  1  Miles  101.  Morris  v.  Parker,  3  Mass. 
310. 

(2)  Commonwealth  r.  Kcnnard,  8  Pick.  133. 
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actual  sal(\  notwitlistniidiiii^  tlio  statutes  'J  Win.  v.V  \f. 
cli.  T),  or  till'  act  ot'JIst  March,  177'J.(1) 

It  has  l)ocn  hold  in  Xcw  York,  that  a  urit  nl  rcjjlc- 
viii  issued  by  a  (Irfciidant,  to  ol)(;ii!i  a  rt'ik-livcraucc 
of  proportv  taken  Iroin  him  hv  virtue  of  a  >vrit  of  re- 
plevin issued  against  him,  is  irregular,  and  A\ill  he  su- 
perseded with  costs,  if  the  motion  be  made  before  the 
return  of  the  writ,  or  set  aside  after  the  return. (2)  As 
any  other  rule  might  multiply  suits  for  the  same  pro- 
perty indefinitely,  it  is  presumed  the  same  rule  would 
be  adopted  in  Pennsylvania.  But  if  on  replevin  against 
A.,  the  goods  of  B.  arc  taken,  it  seems  B.  may  repossess 
himself  by  replevin. (3) 

(1)  1  Sniilh's  Laws  .'no.  Jacob  r.  King,  1  Marsh  i:}.'). 

(2)  Morris  v.  De  Wilt,  5  Weiul.  71. 

(3)  Clark  v.  Skinner,  20  Johns.  1(')5.     Sec   Revised   Statutes  of 
Michigan,  part  3,  tit.  1,  ch.  5.     Rev.  Slat.  Missouri,  1815,  ch. 'J21. 
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CHAPTI'R  IV. 


THE  PARTIES  IN  REPLEVIN. 


Generally  every  person  of  full  age,  entitled  to  the 
possession  of  personal  property,  and  not  under  any 
disability,  may  maintain  replevin  therefor. 

Executors  and  administrators  may  have  replevin 
of  jioods  taken  in  the  lifetime  of  the  testator  or  intes- 
tate.(l)  If  the  goods  of  a  feme  sole  are  taken,  and  she 
afterwards  marry,  the  husband  alone  must  bring  the 
replevin,  in  this  case  it  has  been  held  that  she  could 
not  join;(2)  but  if  she  hold  the  goods  taken  as  execu- 
trix, then  she  may  join.(3)  If  timber  be  cut  on  the 
joint  property  of  husband  and  wife,  the  husband  alone 
can  bring  replevin  for  it. (4)  These  decisions  rest 
upon  the  ground  that  the  wife  has  no  interest  what- 

(1)  Gilb.  Rep.  123.  Bro.  Abr.  tit.  Repl.  pi.  59.  Sid.  80,  Arun- 
del V.  Trevyll,  Rast.  Ent.  5G0.  Act  2ah  Feb.,  1834,  Sect.  28, 
Pam.  Law.  70.    M'Knight  v.  Morgan,  2  Barb.  171. 

(2)  Bull.  N.  P.  5.1.  F.  N.  B.  09.  Bac.  Ab.  tit.  Rep.  G.  Seibert 
t'.  iM'Hcnry,  G  W.  301. 

(3)  Bro.  Bar.  &  Fern.  pi.  85. 

(4)  Fairchiki  v.  Chasistilleiix,  8  W.  412. 
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ever  ill  tlio  siil)io(t  iiKittcr  of  tlii^  action.  And  the 
reason  of  them  fails  in  l\inis\Uania  sincc^  the  act  ol 
the  clcventli  of  April,  1818,(1)  relating  to  the  rights* 
of  inarrird  \V(»ni(Mi. 

Tlicre  is  in  tiic  act  of  ISIS,  no  appearance  of  an 
intention  to  change  the  rules  of  pleading,  as  applied 
to  the  relation  of  husband  and  ^^ife.  It  would  seem, 
therefore,  the  safest  course^  in  all  actions  concerning 
the  wife's  estate,  to  join  the  husband. (2)  The  husband 
can  neither  release  nor  discontinue  the  action.  If  the 
wife  sue  in  her  own  name,  advantage  can  only  be 
taken  of  it  by  plea  in  abatement. (2)  The  husband 
since  the  act  certainly  cannot  sue  alone. 

Several  persons  cannot  join  in  one  replevin  for 
several  goods  where  the  [)r()i)L'rty  is  several.(;3) 

All  the  joint  owners  of  a  chattel  nujst  join.(l) 

A  tenant  in  common,  or  joint   tenant,  or  partner. 

(1)  Pam.  Laws,  181H,  p.  y.U\. 

(2)  Perry  v.  IJoileaii,  10  S.  Si  R.  L'08.  Jameson's  Exs.  r.  Brady 
anil  Wife,  G  S.  &;  K.  IGH.  Cro.  Car.  (»9.  Hatchel  v.  Baddeley,  'i 
Black.  R.  107!>.     Co.  Lit.  \l'>.  a. 

(3)  Wilfl.  Rep.  L  <■<».  Lit.  11.").  Marl  v.  Fitzgerald,  2  Mass. 
T.  Rep.  r,w. 

(4)  2  fSauiid.  llti,  .N.'.!.  Decker  v.  Liviti[;ston,  1')  .loliiis.  179, 
Bank  v.  Slubbs,  0  Mass.  422.  1»  .Ma.ss.  427.  D'Wolf  f.  Harris, 
4  Mason  .'il  5- 
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cannot  maintain  i(i)l(vin  against  his  co-tcnant(l)  or 
co-partner  for  taking  the  common  property. 

A  mere  servant  Nvho,  as  siuli,  has  cliarge  of  goods 
cannot  maintain  replevin. ('J) 

A  father  is  tiie  natural  guardian  of  his  children, 
and  when  they  have  no  otiier  guardian  may  maintain 
replevin  for  their  personal  property.(3) 

In  general,  any  one  in  possession  of  the  goods  may 
be  made  defendant.  If  goods  are  taken  hy  A.  at  tlie 
command  of  II,  the  replevin  may  be  against  both  or 
either.(-l)  Replevin  will  not  he  against  any  sheriff, 
naval  officer,  lieutenant  of  the  city  of  Philadelphia,  or 
of  any  county  constable,  collector  of  the  public  taxes, 
or  other  officer,  for  goods  taken  or  detained  by  them, 
actinn  in  their  several  offices  under  the  authoritv  of 
the  state ;(5)  not  so  in  Massachusetts.(G)  Replevin 
lies,  however,  after  sale,  against  the  vendee  of  the 
sherifl'or  other  officer.(7) 

(1)  Rarnesr.  Bullett,  15Pick.71.  Wills  r.Noyes,  12  Pick.  321. 
Reeves  v.  Morris,  2  Jebb  Sl  Symes,  344.  Co.  Lit.  199  b.  While- 
sides  V.  Collier,  7  Dana  2S.S. 

(2)  Harris  v.  Smith,  :i  S.  &  R.  20. 

(3)  Smith  V.  Williamson,  1  liar.  6c  Johns.  147. 

(4)  Gilb.  Rep.  162. 

(5)  Act  of  April,  1779.  1  Smith's  Laws  470.  Pott  f.  Olwine, 
7  W.  173.     Shaw    v.  Levy,  17  S.  &  R.  99. 

(0)  Ilsley  V.  Stiibbs,  .5  Mass.  2S0.      Sec  App.  Mass.  Stat. 
(7)  Shearick  v.  Ilubcr,  (>   Hinn.  2. 
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OF  THE  DECLARATION. 


The  defendant  having  appeared,  tlie  })laintiir  must 
file  liis  declaration,  subject  as  to  time,  &:c.,  to  the 
same  rules  of  court  uliich  govern  other  actions.  Tf 
the  goods  were  taken  as  a  distress,  the  place,  in  that 
case,  being  material  and  traversable,(l)  and  a  new 
assignment  not  being  allowed  in  replevin, (2)  theplain- 
tiir  must  state  the  place  of  taking  within  the  town  or 
county,  accurately  in  liis  declaration.  If  the  goods 
were  taken  in  a  dwelling-house  in  the  city,  he  should 
state  the  street  and  number  of  the  house;  if  in  a  store 
or  factory,  it  should  be  so  stated,  and  the  locality 
given;  if  on  a  farm,  that  statement  should  be  accom- 
panied by  some  words  of  description  by  which  the 
place  may  be  readily  identified,  such  as  the  road  upon 
which  it  is  situate,  and  its  name,  if  il   has  onc.(3) 

(1)  Gilb.  124.  Ward  v.  Lavillc,  Cro.  Eliz.  89r..  Hill  r.  Run- 
ninp,  1  Sid.  20.  Ward  v.  Lakin,  Mo.  078.  I  Samid.  Kip.  :<  J7, 
N.I.  2  Saiind.  I'l.  <fe  Kv.  701.  CJardiiicr  v.  Ilumplircy,  10  John?. 
7)[i.     Jackson  r.  Hotrors,  1  1  Jolms.  :<:{. 

(2)  1  Sauiid.  '.in.     Cocklcy  r.  TajTrave,  Freeman  238. 

(:<)  PoUcn  f.  Bradley,  2  M.  <t  T.  78.  See  Kenny  r.  Sinipson, 
Jebb  &  Bourkc  17. 
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When  the  action  is  not  for  goods  distrained,  l)nt  is 
founded  on  a  claim  of  property,  it  will  he  sufiicicnt  to 
lay  the  taking  in  tlic  county,  as  in  this  case  tlic  place 
is  no  longer  matcrial.(I)  The  venue  may  \hi  laid 
wherever  the  goods  are,  as  they  may  he  consich-red  to 
have  hcen  taken  at  any  place  into  which  the  defen- 
dant may  at  any  time  have  carried  them. (2) 

By  the  statutes  of  Wisconsin,  where  the  action  is 
for  goods  distrained  for  any  cause,  it  shall  he  laid  in 
the  county  in  which  the  distress  was  made:  in  other 
cases  the  action  shall  be  laid  and  tried  in  like  manner 
as  actions  of  trespass  for  injuries  to  personal  pro- 
pcrty.(3) 

In  Tennessee,  if  the  goods  cannot  be  found,  the  de- 
fendant may  declare  in  trover  or  detinue  without  is- 
suing a  new  writ.(4)  This  would  seem  to  be  a  sub- 
stitute for  the  declaration  in  the  detinet  in  use  else- 
where. 

The  declaration  in  Hoskins  v.  Robins  and  others, 
2  Saunders  320,  contains  an  averment  of  the  price  or 
value  of  each  article  taken,  on  which  JNIr.  Williams. 
the  annotator,  remarks:  "It  is  not  usual  to  insert  the 


(1)  Muck  I'.  Folkrod,  1  Browne  00. 

(2)  Walton  v.  Kersop,  2  Wils.  :i.31.     Anony.  2  Mod.  199. 

(3)  Statutes  of  Wisconsin,  271. 

(4)  Act  loth  January,  18 16. 
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priro  of  \]\r  cattle  or  ;;ooils  t.'ikm,  iit  ;i  declaration  in 
rejileviii,  .ind  tlir  reason  seems  t<»  1m*,  because  if  the 
j^laiiitill"  olitaius  a  verdict,  lie  is  onK  eiitilled  to  da- 
mages for  the  wrongful  taking  and  costs,  but  not  to  the 
value  of  the  goods  taken,  as  lie  is  in  trespass,  for  they 
were  delivered  to  him  when  replevied/'  This  is  mani- 
festly an  insullicient  reason  even  in  Ijigland,  where 
we  have  seen  the  case  may  go  on,  and  a  recovery  be 
had  ill  damages  for  the  value  of  the  property,  if  the 
sherilVis  prevented  from  delivering  it. 

The  practice,  as  stated  by  Mr.  Williams,  would  no 
doubt  be  sustained,  where  the  goods  have  been  deli- 
vered to  the  plaintilV.  Where  this  is  not  the  case,  the 
value  must  be  stated.  In  the  United  States,  indeed, 
ill  all  the  modern  British  precedents,  the  value  is  in- 
serted, not  of  each  individual  article,  but  in  the  aggrc- 
gate,  as  in  the  forms  in  the  appendix. 

The  declaration  should  contain  a  description  and 
enumeration  of  all  the  articles  taken,  or  intended  to  be 
replevie(l.(l)  The  strictness  of  the  old  rule  on  this 
subject  is  now  somewhat  modified,  and  it  is  held  that 
certainty  to  a  general  intent  is  suflicient,  particularly 
after  verdict. (tJ)  Thus,  in  a  case  in  which  the  decla- 
rati(»n,  MinouL'  other  things,  was  for  a  lot  of  sundries, 

(I)  Tope  r.  Tillman,  I  Moorn  .18(5.  7  Taiiiit.  CPJ.  Moore  f. 
Clyptam,  .Vilyn  .'J.'J.  Smuloker  v.  Quick,  0  Ilalsl.  170. 

{'i)  Warner  r.  Aughcnhaiigh,  IT)  S.  *.V  U.  I.  Wilson  v.  (Jrcy,  8 
Waus  38.  Taylor  v.  Wclla,  2  Saund.  71,  n.  1. 
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the  (IcrciKlant  phadid  property;  and  wlicii  llic  >li(  rifF 
came  to  replevy  the  lot  of  >uii(lri(,'s,  ^avc  a  property 
bond  for  them,  and  retained  possession,  'i'he  defend- 
ant assiniicd  for  error  tliat  tills  deseription  in  the  de- 
claration was  too  general — .Ind^^re  Kotrcrs  says:  ''The 
declaration,  in  this  case,  would  undoubtedly  have  been 
ill  upon  demurrer;  but  then  upon  the  error  being  pointed 
out,  the  court,  under  our  act  of  assembly,  would  have 
jliven  leave  to  amend."  '•  How  can  the  defendant  now 
say  that  he  does  not  know  what  the  plaintiff  meant  by  a 
lotof  sundries,  after  he  has  claimed  property  in  them,  to 
the  sherifl',  and  on  the  records  of  the  court,  and  after 
he  has  retained,  and  has  now,  the  possession  of  the 
very  articles  for  which  this  suit  is  brought.  But  it  is 
said,  the  description  must  be  so  certain,  that  the  sheriff 
can  tell  how  to  make  deliverance  of  the  property.  This, 
however,  will  not  avail  the  defendant;  for  the  sheriff  is 
not  bound  to  redeliver,  unless  the  goods  be  shown  to 
him  by  the  party;  and  in  case  of  a  defendant,  it  has 
been  ruled  to  be  a  good  return  to  say,  Nullus  venit 
exparte  defendentis  ad  ostendendum  bona  et  catal- 
la."(l)  And  if  the  defendant  avows  the  taking,  in  the 
place  named,  it  cures  the  defect  in  the  declaration.(2) 

If  standing  corn  is  replevied,  it  should  be  described 
as  follows:  "  In  a  certain  field  there,  called ,  took 


(I)  Warren  r.  Aiijilicnliaiitrli,  15  S.  &  R.  11.  Kcmpster  i'.  Nelson. 
2  Wheat.  8cl.  01  :^.  2  Saund.  74,  a.  note  1. 
{;Z)  Banks  r.  Angell,  3  Nev.  «fe  P.  94. 
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the  corn  of  tlio   said   jjlaiiitill',   to  \\i{,  arivs   of 

staiulinu  corn  then  and  there  i^row  ini;,  and  brinn;  of 
great  value,  to  wit,  of  {ho  value,  v'Cc."(l)  If  fixtures 
be  taken,  tliey  are  well  described,  according  to 
Cliitty,(2)  as  goods,  chattels,  and  clTects.  When  it 
can  l)c  conveniently  done,  the  better  way  is  to  name 
the  article. 

The  declaration  in  England,  ami  wherever  tlic  law 
is  not  changed  by  statute,  charges  the  defendant  ^\ith 
having  taken  the  goods  of  the  plaiutifl',  and  unjustly 
detained  them  against  sureties  and  pledges.(3)  If  the 
goods  have  been  taken  in  two  or  more  places,  it  ought 
to  appear  what  number  have  been  taken  in  each;(4) 
property  not  mentioned  in  the  writ  should  not  be  in- 
cluded.(5)  and  the  damages  claimed  should  be  statcd,(G) 
and  when  the  gist  of  the  action  is  the  unlawful  deten- 
tion, it  is  not  necessary  that  a  demand  and  refusal  be- 
fore bringing  the  action  should  be  alleged.(7)  Leave 
to  amend  will  be  given  as  in  other  cases.(S) 


(1)2  Chilly  IM.  p.     Sec  appendix,  jrcncral  forms  of  narr. 

(2)  2  Cliiliy  ri.  p.   Pill  V.  Shew,  1  IJ.  Si  A.  200.  Xcblel  t'.  Smith, 
1  'I'.  U.  .'.0  1. 

(3)  Kvaiis  V.  IJran.lcr,  2  11.  BInck.  51'^. 
(1)  Lilllcton's  Rep.  37. 

(;'))  Sanderson  v.  Marks,  1  IPirris  it  CJill.  2r)2. 
(0)   Paget  V.  Bray  toil,  2  Ilir.  \  J.  Rep.  350. 
(7)  Scavcr  v.  Dingh-y,  1  (in'fiiU?af  300. 

(S)  Clarner  v.  Anderson,  1  Sir.  11.    Warner  v.  Aiighcnbaiigh,  15 
S.  4c  R.  10. 
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Declarations  in  replevin  are  eitlier  in  the  cletinuit, 
or  in  tlic  dctinct,  or  both  forms  may  be  joined.  Where 
the  goods  liave  been  (lcliver(Ml  to  the  plaintill"  in  the 
replevin,  the  declaration  is  in  thodetinuit; — where  the 
goods  are  eloigned,  or  for  any  other  cause  arc  not  de- 
livered by  the  sherilV  to  the  j)laintifr,  it  is  in  detinet, 
and  complains  that  the  defendant  took  the  chattels  and 
detains  them; — where  part  of  the  goods  arc  delivered, 
and  part  not,  the  two  forms  are  combined.(l)  Where 
there  are  separate  writs  in  the  cepit,  and  in  the  detinet, 
as  is  the  case  in  Wisconsin,  and  was  formerly  the  case 
in  New  York,  the  declaration  must  conform  to  the 
writ. 

(1)  Com.  dig.  lit.  pleader,  3  K.  10.  "  If  the  cattle  taken  are  re- 
turned, the  declaration  shall  say,  quare  cepit,  &c.,  et  ea  detinuit  contra 
vad.  et  pleg.  quoiisque,  Arc, ;  if  they  are  not  returned,  it  shall  be  quare 
cepit,  «fec.,  et  adhuc  detinet  contra  vad.  et  plcg.,  omitting  quousque, 
&c.  So  if  only  part  are  returned,  it  shall  say,  as  to  that  detinuit 
quousque,  and  for  the  residue,  adhuc  detinet."     See  appendix. 
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The  action  of  replevin  is  in  some  rcppocts  anoma- 
lous. In  certain  positions  of  the  jileadin^s  the  i)laiiitiff 
and  defendant  change  places;  and  the  rules  >vhich,  in 
other  actions,  govern  the  i)laintiir,  here  control  the 
defendant,  and  vice  versa.  There  is  nothing,  how- 
ever, in  this,  which  exempts  tlu'  parties  from  an  ob- 
servance of  the  common  rules,  or  excuses  the  absence 
of  proper  pleadings  in  replevin.  It  w;is  foriiK  rly  held 
in  the  supreme  court  of  Pennsylvania,  that  even  after 
a  trial  on  the  merits,  the  want  of  a  j)lea  was  fatal,  and 
it  was  said  that  nothing  would  cure  its  al)sence.(l) 
This  is  no  longer  the  law,  and  it  is  now  held,  that  an 
omission  to  compel  the  oj)posite  partv  to  perlect  the 
pleadings  iK.'forehand,  ought  tf>  \n)  considend,  \\\\;i\  it 
is  in  ju-tice  .'iiid  tnitli,  a  tncif  .'li^M'in'inent  to  waive 
matters  of  rorm,;i!id  try  the  canx^  on  its  merits;  just 
as  going  to  trial  on  a  short  ple;j  is  a  waiver  of  the 
right  to  demand  a  ple;i  in  liill  l<trm./2)     So  also  infor- 

(1)  I.Pfky  V.  M'tlermntl,  f)  S.  <t  K.  Xi]. 

(2)  Tliom«nn  V.  CrosH,  KiS.  tt  K.  nr>0.  SaiuTiuan  v.  \\'rcki'rlcT, 
17  S.  <k  R.  1  H).     IJaxlcr  v.  Oraliam,  5  W.  118. 
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nullities  ill  an  .-ivowiy  arc  cnrcd  by  going  to  trial.(l) 
But  where  an  objection  is  made,  there  is  no  room  for 
presumption  of  any  Ivind,  aiid  if.  ^\()llId  l)c  a'rainst 
right  and  justicti  to  infer  an  agreement  to  waive  form, 
in  opposition  to  the  protestation  of  tlie  j)arty  against 
the  trial. (2) 

The  writ  in  Pennsylvania  and  Maryland  does  not 
abate  by  the  death  either  of  plaintiff(3)  or  defen- 
dant.(  1 )  In  New  York,  prior  to  the  new  code,  the  suit 
abated  by  the  death  of  the  plaintiff,  and  in  such  case 
the  defendant  had  no  remedy  on  the  bond,  but  he 
might  retake  the  goods. (5)  In  Massachusetts  the  ac- 
tion docs  not  survive  the  death  of  the  defendant. (G) 

There  is  a  difference  between  pleas  in  abatement  in 
replevin,  and  in  other  actions.  In  other  actions  pleas 
in  abatement  go  merely  to  the  form  of  the  writ ;  but 
in  replevin,  as  the  property  is,  in  the  first  instance,  de- 
livered to  the  plaintiff,  it  is  not  enough  for  a  plea  in 
abatement  to  show  that  the  writ  was  improperly  issued 
and  should  be  quashed:  this  will  not  put  the  defendant 
in  statu  quo.     The  plea  in  abatement  must  go  further, 

(1)  Kesslcr  I'.M'Conachy,  1  R.  435. 

(2)  Bralton  v.  Mitchell,  5  W.  70. 

(3)  Act  13lh  April,  1791.     Reist  v.  Heilbrenner,  11  S.  ct  K.  i:U. 
1  Dorscy's  Laws  of  Md.  4G3,  Act  1801,  ch.  74,  §  38. 

(4)  Keite  v.  Boyd,  10  S.  tfe  R.  300. 

(5)  Barkle  v.  Luce,  G  Mill  558. 

(6)  Petts  V.  Hale,  3  Mass.  32 1 .     Mellan  v.  Baldwin,  4  Mass.  480. 

F 
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ami  >li()u  tlic  (U'l('ii(l;iiit  to  b(^  entitled  to  ri  return  ol' 
the  j)ro|>erty.(l) 

C'iiief  l^iron  (iilhert  says,  in  replevin  "i>le;is  in 
abatement,  dill'er  from  pleas  in  l»;ir  only  in  this;  that 
in  ahatcment  ihcy  do  not  avow  or  acknowledge  the 
("apt ion  and  detention,  which  is  the  ;j;ist  of  the  action; 
but  thev  must  go  so  tar  as  to  entitle  the  defendant  to 
a  delivery,  or  else  they  do  not  take  away  the  force  and 
eflect  of  the  writ  of  replevin,  m  Inch  is  always  executed 
bv  the  delivery. "(2)  The  well-known  rule,  that  a  de- 
fence which  denies  that  the  plaintilV  has  any  cause  of 
action  at  any  time,  must  be  ple;idcd  in  bar,  while 
matter  which  merely  defeats  the  present  ])rocecding 
must  be  pleaded  in  abatement,  it  would  seem  from 
many  authorities,  both  ancient  and  modern,  does  not 
m  all  instances,  extend  to  the  action  of  replevin.  Thus^ 
it  is  held  that  property  either  in  the  defendant  or  in  a 
stranger,  may  be  pleaded  either  in  bar  or  in  abate- 
ment, and  >\ithout  conusance. (3) 

The  only  reason  1  have  met  with  lor  this  distinc- 
tion, is  given  in  the  old  edition  of  (Jilbert  on  lieplevin, 
(but  omitted  in  the  later  ones,)  where  he  says,  "The 

(1)  (Jill).  Uci^.  120. 

(2)  Cilb.  U.  120,  127. 

(3)  1  Chitty  VU-nd.  IHI.  2  l.rv.  \)1.  Prcspravp  r.  Saiiriflcr.s 
1  Salk,  ."..  Ihitclicr  r.  Torlcr.  I  Salk.  *.M.  Harrison  rl  al.  v. 
M'liiiosli,  1  JohiiH,  HHO.  Wilbou  r.  (.'ray,  H  W.  .').'>.  liogcrs  v. 
.\rnolcl,  12  Wend.  30. 
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defendant  may  plead  property  in  hiniself  in  abatement; 
for  l»y  sneli  plea  Ik*  doth  not  deny  or  eonfess,  and 
avoitl  the  caption,  and  tli(;reforc  it  is  not  a  bar ;  but 
only  shows  that  the  plaiiitil]  hath  not  ;i  ri;.dit  to  a  dc- 
hveranee;  and  l)Vshowin<^  that  th(;  jrofxls  onirht  to  be 
returned  to  the  (h'Tcndant  on  such  al);ite7iient,  as  tliey 
were  before  tliewrit  was  taken  out."(l)  However 
satisfactory  this  mi-^ht  have  been  in  iMigland,  it  can- 
not be  received  as  a  suflicient  reason  here,  where 
every  unlawful  detention  is  held  to  be  a  caption,  and 
of  course  is  denied  by  the  plea  of  property. (2)  Be- 
sides the  plea  of  property  wants  another  characteristic 
of  a  plea  in  abatement,  as  it  gives  no  better  writ  to 
the  plaintiff.  Authority,  however,  seems  to  have 
settled  that  property  is  a  good  defence  either  in  bar 
or  in  abatement. 

If  the  plea  is  property  in  the  plaintilT  and  .T.  S.,  then 
the  plea  is  in  abatement  of  the  replevin,  as  it  is  in  other 
actions;  for  though  it  admits  a  right  of  deliverance  in 
the  plaintiff,  yet  it  does  not  allow  it  by  a  writ  under  the 
present  form;  but  gives  a  better  writ  to  be  brought  by 
the  plaintilf  and  .T.  S.  But  here  the  defendant  ought 
to  make  a  conusance  ;  because,  this  plea  not  disaffirm- 
ing the  property,  it  leaves  a  right  in  the  plaintiff'  to 
have  his  beasts,  unless  such  conusance  be  made. (3) 

(1)  Gilb.  128. 

(2)  Mackinley  v.  MGregor,  3  Wli.  309. 

(3)  Gilb.  Rep.  128. 
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Cepit  ill  alio  loro  whh  coimsaiicc  is  a  <joo(l  plea  in 
abatonioiit.  Thus,  it  oiic  declare  of  a  caption  in  lUack- 
ucic,  and  the  defendant  pleads  in  abatement  that  he 
took  tlieni  in  \\'hitcacrc  absq.  hoc  that  he  took  tiiem 
in  lilackacrc,  tliis  will  abate  the  count  under  that  form. 
IJut  tlitii  he  nnist  make  conusance;  because,  not  dis- 
afVirming  the  plaintilVs  title  to  the  chattels,  he  leaves 
the  plaintiir  a  rii^ht  to  retain.  In  this  and  every  other 
case  in  abatement,  where  the  property  is  not  dis- 
affirmed to  be  in  the  plaintilV,  the  defendant  must  make 
avowry  or  conusance  of  a  just  cause  of  return;  for 
otherwise  he  does  not  destroy  the  force  and  eflect  of 
the  writ,  by  wliicli  the  deliverance  was  made,  but 
leaves  the  plaintilV  a  right  to  retain  his  own  proper- 
ty.(l)  The  avowrj' or  conupance  cannot  be  denied, 
but  only  the  plea  ;  for  to  traverjie  the  conusance  would 
be  a  discontinuance. (!2) 

Property  in  defendant  or  a  stranger,  and  cepit  in 
alio  loco,  also  projxrfy  in  i)laintilf  and  defendant,  may 
be  pleaded  in  bar  as  well  as  abatement.  (3)  In 
Presgrave  z;.  Saunders,(l)  Holt,  Chief  Justice,  said,  he 
remembered  to  luive  heard  Hale  make  tin.'  dillerence, 
that  if  property  be  pleaded  in  dcfcMidant,  it  may  be 
cither  pleaded  in  bar  or  in  abatrnicnt  ;  if  in  a  stranger, 

(I)   Oilb.  Rop.  r^S,  '.).     CrnsH  r.  Wilson,  i)  Mod.  1  ()•.',  ii. 
{2)  CroHH  V.  Hils(.n,  0  Mod.  lOi.      I  S.miul.  :JI7.  n.  I. 

(3)  Willi.  Hep.  47,  50.     WiI«oii  r.  (Jniy,  H  W.  Jj. 

(4)  0  Mod.  81. 
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only  in  ahutcnifMit:  Injt.  tliat,  upon  •^rcat  dclihoration, 
it  had  l)('on  licld  sinro,  that  there  was  no  difl'erencc  at 
all;  lor  hoth  niii^dit  be  pleaded  in  har,  according  to  2 
Cro.  519.  It  must  bo  pleaded  with  a  special  tra- 
vcrsc.(l)  C(^pit  in  alio  loco  is  not  a  good  plea,  if  the 
defendant  or  his  bjiililV  has  ever  had  the  properly  in 
the  j)Iaco  mentioned  in  the  declaration,  though  it  be 
merely  on  their  way  to  the  pound.  And  if  he  had 
them  there,  but  took  them  damage  feasant  in  another 
place,  he  should  plead  that  spccially.(2) 

Properly  speaking,  there  is  no  general  issue  in  re- 
plevin.(3)  The  general  issue  is  so  called  because  the 
issue  that  it  tenders  involves  the  whole  declaration,  or 
the  principal  part  of  it.(  1)  The  declaration  in  replevin, 
as  we  have  seen,  alleges  that  the  defendant  "  took  cer- 
tain cattle  or  goods  of  the  jjlaintiff^  in  a  certain  place 
called,  »S.c.,  and  unjustly  detained  or  detains  them,"  as 
the  case  maybe.  There  is  no  plea  known  in  this  ac- 
tion which  alone  puts  in  issue  the  whole  of  the  above 
allegations.  In  the  old  books  non  cepit  is  called  the 
general  issue  in  replevin. (5)     This  plea  merely  states 

(1)  Hunt  V.  Chambers,  N.  Jersey,  3  Har.  339.  Rogers  r.  Ar- 
nold, 12  Wend.  30.     Anderson  v.  Tallrott,  1  Gilman  'M'^b. 

(2)  1  Wins.  Saund.  3  17,  n.  Abercromhie  v.  Parkbiirst,  2  B.  &:, 
P.  480.  IVIaltravers  v.  Fosset,  3  Wils.  295.  Walton  f.  Kersop, 
2  Wils.  354.     Chitty,  PI.  10  U;. 

(3)  Wilk.  Rep.  19. 

(4)  Stephens,  172. 

(5)  Glib.  Rep.  130.     Stephens  175. 
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that  llii"  (Icfrndaut  "did  not  take  tlic  s.iid  cattle  or 
goods  ill  inaniuM*  and  loriii  as  alloi^M'd,"  not  traversing 
the  material  allegation  of  the  |)r()j)erty  being  in  the 
plaintilV. 

The  caption  and  detention  only  arc  in  issue,  and  not 
the  pro|7erty.  In  this,  replevin  diiVers  from  trespass; 
for  in  trespass,  where  the  general  issue  is  not  j]^uilty, 
the  defendant  may,  on  evidence,  show  property  in  him- 
self, because  he  cannot  be  guilty  of  trespass  in  taking 
his  own  goods ;(!)  but  in  replevin,  upon  non  cepit,  the 
property  by  the  plea  is  admitted  to  be  in  the  plainti(r,(l) 
and  therefore  is  not  in  question  at  all;  but  whether  the 
defendant  took  the  goods  mentioned  in  the  declaration. 
And  he  cannot  be  admitted  on  the  trial  to  show  whose 
the  property  was,  because  he  has  put  it  in  issue  only, 
before  the  jury,  whether  he  took  the  goods  or  not,  and 
not  whose  they  were.(  1 )  In  Mackinley  v.  iM'Gregor,(2) 
Judge  Rogers  uses  the  following  language:  "By  the 
plea  of  non  cepit,  the  caption  and  detention  only  arc 
put  in  issue,  and  not  the  projK'rty  which  is  admitted. 
The  only  point  to  which  the  evidence  applies  under 
that  plea,  is,  whether  the  defendant  took  the  goods  or 
not,  or  whether  if  he  came  rightfully  into  j>ossession,  he 
has,  and  continues  wrongfully  to  dctniii  iJHin."  "In 
])oint  of  form,  if  denies  tli(^  taking  oid\,an(l  is  pleaded 

(1)  fiill).  Ui-pl.  130.  Vi<;kory  v.  Slicrltunio,  2  A])]).  .'11.  IIi. lines 
r.  Wood,  0  Mass.  3.  Trottor  r.  Taylur,  5  IJIarklonl  «:)!.  Wliot- 
weli  V.  WillH,  24  Pick.  25. 

(2)  n  Wh.  liOH. 
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without  any  sniTfT(>stion  for  a  return,  and  con«cquontIy 
there  cannot  he  judi^nicnt  for  a  return  on  tijat  pica. 
But  altliougli  it  denies  the  taking  only,  yet  on  that  plea 
the  unlawful  detention  may  also  he  inquired  into;  and 
this  has  been  the  invariable  and  cf>nstant  pnietice,  not 
only  in  England,  but  in  this  state,  from  the  first  settle- 
UKMit  of  the  province." 

The  defendant  may  plead  in  justification,  both  where 
he  disclaims,  and  wlierc  lie  allows  property  in  the 
plaintifT.  Thus,  if  the  defendant  acknowledges  the 
caption,  and  claims  property  in  himself;  this  is  a  good 
bar,  because  it  confesses  the  caption,  which  is  the  gist 
of  the  action,  but  avoids  the  injustice  thereof,  by  show- 
ing that  he  had  a  right  to  take  them;  and  this  not  only 
will  abate  the  writ  of  the  plaintiff,  whereby  the  delive- 
rance was  made,  but  also  destroy  all  right  of  com- 
plaint for  such  caption  and  detention;  and  therefore 
goes  in  bar  to  the  action,  and  consequently  gives  a 
return  without  conusance  pro  retorno  habendo.(l) 

If  the  defendant  confesses  the  caption,  and  pleads 
property  in  J.  S.,  this  is  in  bar  of  the  action  as  well  as 
in  abatement  of  the  writ;  for  this  not  only  shows  that 
the  plaintiff  had  no  right  to  a  deliverance  upon  the 
writ,  but  also  that  he  has  no  cause  to  complain  of  the 
caption  and  detention  against  his  pledges,  which  is  in 
bar  of  the  action.     And  this  is  not  only  a  justification 

(1)  Gilb.  Rep.  132.  6  Mod.  61. 
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to  cover  the  (li'tliulant  Worn  (lain:iu;('S,  l)ut  fur  tlio  re- 
turn of  the  houst^;;  because  he  cloth  not  a(hnit  property 
in  the  phiintilV,  hut  ihsallinns  il;  ami  therefore  tlie 
beasts  ought  to  conic  back  to  the  defendant,  who  ought 
to  retain  the  beasts  against  every  one  I)iit  .1.  S.(l) 

Justifications  that  alllrin  jjroperty  in  the  plaintilf, 
cover  the  defendant  from  damages  only,  because  the 
plaint iir  is  entitled  to  his  beasts  or  chattels,  as  having 
propcrtvin  them;  and  the  defendant  in  such  pleas  not 
making  title  to  the  beasts  or  chattels  as  a  pledge  to 
answer  any  demand,  he  ought  not  to  have  the  beasts 
or  chattels  back,  but  may  cover  himself  from  the  da- 
mages only  for  the  caption. ('J) 

Thus  (to  cite  an  old  example,)  if  the  h^-d  distrained 
for  homage,  and  the  tenant  died,  and  his  executors 
sued  replevin.  Here  the  defendant  might  justify,  and 
cover  the  damages,  because  the  distress  was  rightfully 
taken  at  first,  though  by  the  death  of  his  tenant,  he 
coidd  no  longer  retain  it  as  a  pledge  for  liis  homage, 
and  therefore  could  not  be  entitled  to  a  return ;  Ix^cause 
the  homage  was  a  service  to  be  performed  l»y  tlie 
tenant  in  ))i.'r.-')ii,  and  the  distress  l)eing  to  compel  him 
to  it, could  not  be  detained  longer  than  hi-  life;  there- 
fore the  lord  nnist  have  distrained  the  heir  de  novo. (:J) 

(1^  CJill).  Hop.  i:v>.  Wilson  V.  (nay,  8  Watts  :J.').  (iuiiicy  v. 
Hall,  1  I'ick.  :<:)7. 

(2)  (iilb.  K«-p.  l-'*-^.  •'• 

(3)  Gilbert  Rep.  \Xi. 
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Yet  dclliiiljint  may  plead  properly  in  liiinsLlf,  and  in 
the  plaintill',  and  if  found  for  liiin  it  will  entitle  liiin  to 
a  return  of  the  property,  hecause  havini;  had  fli(3  pos- 
session of  it  coupled  with  an  interest,  which  makes  liis 
case  the  stronger,  until  improperly  deprived  thereof  hy 
the  sherilV,  under  the  plaintifi*'s  writ,  whicli  he  had  no 
right  to  use  for  such  purpose,  he  has  a  right  to  be 
placed  in  statu  quo,  that  is,  restored  to  the  possession 
of  the  property  as  the  joint  owner  thereof.(l) 

The  defendant  may  plead  the  statute  of  limitations, 
if  there  is  one  in  force.  In  Pennsylvania,  the  act  of 
27th  March,  1713.  It  is  a  plea  in  bar,  and  in  form 
should  be  actio  non  accrevit  infra  sex  annos.  In  a 
case  in  JSiderfiii,  where  the  replevin  was  for  a  mare 
and  colt,  plea  not  guilty  of  the  taking  aforesaid 
within  six  years.  The  plea  was  overruled,  because  it 
gave  no  answer  to  the  unjust  detention,  which  the  re- 
plevin complains  of,  as  well  as  the  caption;  for  the 
caption  may  be  just,  and  the  detention  unlawful  :(2)  as 
where  the  defendant  eloigns  the  beasts,  or  drives  them 
to  a  castle,  so  that  the  sheriff  cannot  replevy  them  at 
all,  this  is  an  unlawful  detention,  however  just  the  cap- 
tion might  have  been.  And  in  the  present  case,  it 
might  be  that  the  colt  was  foaled  in  the  pound,  and 
then  was  never  taken  by  the  defendant,  yet  it  may  be 
unlawfnllv  detained;  and  thouo-h  he  might  not  have 
taken  it  within  six  years,  yet  he  might  have  detained 

(1)  Wilson  V.  Gray,  8  W.  30. 

(2)  Gilb.  Rep.  VM.  Arundel  v.  Trcvil,  1  SiJ.  81. 
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it  until  tlu>  (lay  of  [lurcliasiiiL,^  tluMvrit,  and  lliat  deten- 
tion is  conijilaincd  of  by  tlie  writ,  and  not  barred  by 
tlic  statute. 

Non  ccpit,  and  property  in  defendant,  may  l)c  pleaded 
toijrther;  and  non  cepit,  pn^pcrty  in  a  strani^^er,  and 
other  pleas,  have  been  allowed  to  ))C  pleaded  toge- 
ther.(l) 

It  is  not  a  ijood  plea  to  say  that  the  defendants  had 
a  /icn  on  the  goods  and  chattels  in  the  declaration 
mentioned,  for  a  certain  sum,  for  freight  and  storage. 
The  existence  of  a  lien  is  a  conclusion  of  law  from  cer- 
tain facts  which  should  be  pleaded, (2)  presenting  to  the 
opposite  party  the  option  of  admitting  them,  and  con- 
testing their  sufficiency  in  point  of  law  by  demurrer,  or 
of  denying  them  by  a  proper  plea  to  the  country. 

In  several  of  the  states,  not  guilty  is  made  the  ge- 
neral issue  by  statute,  and  puts  in  issue  the  right  of 
the  plaintiff  to  the  possession,  and  also  the  wrongful 
taking  and  detention  ;(3)  and  in  Tennessee  any  special 
matter  of  defence  may  be  given  in  evidence  under  it. 

(1)  Shutcr  V.  rnpo,  11  Johns.  lOH.  Com.  Di-,'.  pi.  E.  '2.  Whot- 
wcll  V.  Wells,  '2  J  Pick.  '25. 

(2)  Weed  ot  al.  v.  Hill.  2  Miles  12:i. 

(3)  Hov.  St;it.  Missouri,  184r>,  921.  Stat.  Koiitiicky.  Ifi>2,  TyOli. 
Tennessee  act,  l.'iih  January,  1810.    Rev.  Stat.  Mass,,  sec  App. 
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CIIAPTI.R  VII. 


OF  THE  AVOWRY. 


TnK  defendant  is  not  bound  to  plead  in  confession 
and  avoidance,  and  go  for  damages.  He  may  choose 
to  avow  the  caption,  as  having  a  riglit  to  the  pro- 
perty, and  then  lie  alwa3's  goes  for  a  retornohabcndo. 
When  he  adopts  this  course,  he  becomes  plaintiff  as 
■well  as  defendant.  Plaintin^,  in  as  much  as  he  seeks 
to  recover  the  goods ;  defendant,  in  that  he  seeks  to 
prevent  a  recovery  in  damages  by  the  plaintiff.  And 
so  the  plaintiff  by  this  proceeding  is  made  defen- 
dant as  well  as  plaintifl';  plaintiff,  as  his  object  is  to 
recover  damages  for  the  taking ;  defendant,  as  he 
seeks  to  prevent  a  return  of  the  property  to  the  avow- 
ant. Avowries  arc  either  for  rents,  services,  tolls,(l) 
or  for  damage  feasant,  and  for  heriots,  and  such  rights 
wherever  they  exist. 

The  avowry  or  cognizance  on  a  distress  for  rent  is 
the  most  usual,  as  well  as  the  most  important  form  of 
this  class  of  pleas :  the  former   term  applying  to  tlie 

(1)  The  State  r.  Patrick,  3  Dev.  478. 
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cas(MNluM-e  till'  (1(  friulant  sets  »i[)  rii;l»t  or  litU-  in  liiiii- 
solf;  the  l.itlor  l)riiii,^  used  wlioro  lie  allri^cs  the  ri^lit 
or  title  to  he  in  anotlicr  person,  hy  ^vllosc  comnuuul 

he  acte(l.(l) 

The  avowry  or  cojTnizanco  is,  in  fact,  a  dcclara- 
tion,(*2)  several  may  he  filed  in  the  .sanic  action,  and 
to  each,  several  j)l(as  in  har  arc  allowed  to  he  pleaded; 
for  though  not  wilhin  the  words,  it  is  within  the 
meanins:  of  the  statute  4tli  and  r)tli  Anne,  eh.  IC). 

If  the  defendant  took  the  chattels  in  his  own  right, 
he  should  in  terms  avow  the  act;  hut  if  as  hailiff,  to 
and  in  ri^rht  of  another,  he  should  use  the  word 
acknowlediie.  The  mistake  of  the  one  term  for  the 
other  is,  however,  only  a  formal  defect.  Where  both 
are  made  defendants,  the  one  avows,  and  the  other 
makes  cognizance.  It  was  necessary  at  common  law, 
for  an  avowry  or  cognizance  for  rent,  to  show  that  the 
defendant,  or  some  person,  from  whom  the  reversion 
came  to  him,  was  seized,  and  the  quantity  of  estate 
tliat  he  was  seized  of,  and  that  he  made  a  lease  to  the 
plaintiff  for  life,  or  years,  and  the  descent  or  grant  of 
the  reversion  to  the  defendant ;  so  if  a  tenant  for  years 
liad  Jet  the  estate  to  another  for  a  less  term,  at  a 
certain  rent,  and  di-traincd  lor  the  rent,  it  was  incuni- 


(1)  Com.  Dip.  V\.  :»  K.  i:i.  l  I. 

(VJ)  Co.  ]..  :{<»:{,  a.     0  Mod.  l<i:».     W  ilk.   IJcp.  err     Wright  V. 
Williams,  2  Wnul.  (;:{•.:.     Tilic  v.  (Jandall,  1)  Wciul.  1  !'.>. 
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hciit  upon  liiin,  in  liis  avowry,  to  sliow  the  commence- 
ment of  his  estate,  by  laying  the  f(;e  in  Home  person, 
^vho  irrantcd  the  term,  and  then  de(hicing  the  title  to 
it  down  to  iiimsclt,  which  was  often  achfhcuh  and  iin- 
])r;i(fic;d»l('  tiling,  especially  in  long  terms  for  years, 
which  were  g(Mi(n'ally  assigned  to  a  great  nunil)r'r  of 
persons. (J )  Thus  an  avowry  for  rent,  stating  that  A. 
hdhrns  iitiiliim^  demised  to  the  defendant,  and  that  he 
made  an  under  lease  to  the  plaintitT,  was  held  had  on 
dcmurrer.(2)  It  was  not  necessary  to  trace  the  title 
from  its  remotest  source.  The  law  was  satisfied  if  a 
seizin  was  alleged  somewhere.  If  the  plaintilf  was 
seized,  it  was  enough.  If  not,  he  must  allege  the 
latest  previous  seizin,  and  thence  deduce  his  title. (3) 

To  remedy  these  inconveniencies,  the  statute  11 
Geo.  2d,  ch.  19  was  passed,  which  reciting  in  the 
twenty-second  section,  "That  great  difficulties  had 
often  arisen  in  making  avowries  or  conusance  upon 
distresses  for  rent,  quit  rents,  reliefs,  heriots,  and  other 
services,"  enacted  "that  it  should,  and  might  be  law- 
ful to  and  for  all  defendants  in  replevin  to  avow  or 
make  conusance  generally,  that  the  plaintifl'  in  reple- 
vin, or  other  tenant  of  the  lands  and  tenements  whereon 
such  distress  was  made,  enjoyed  the  same  under  a 
grant  or  demise,  at  such  a  certain  rent  dnriiii:  th(^ 


(1)  Wilk.  Kep.  54. 

(2)  Reynolds  r.  Thorpe,  '^  Str.  796. 

(3)  2  Win.  Saunders  "281.     Wright  v.  Williams,  5  Cowen  338. 
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tiiiu'  wlicn'iii  llio  rent  distiaiiu'd  lor  inciirrcd,  uliicli 
rent  was  thru,  and  ^U\\  rcinain(Ml  due;  or  that  tlic 
place  >\h(if  the  di.-trc-s  \\as  taken,  was  j)areel  of 
.•'Ueli  (-(Mtain  tenements,  luld  of  sneh  hoiionr,  lordship, 
or  manor,  lor  which  tcnenients  the  rent,  relief,  hcriot» 
or  other  service  distrained  for,  was,  ;it  the  time  of 
snch  distress,  and  still  nMnained  duo;  withont  further 
setting  forth  the  grant,  tenure,  demise,  or  title  of  such 
landlord  or  landlords,  lessor  or  lessors,  owner  or 
owncM's,  of  >ueh  manor,  any  law  or  usage  to  the  con- 
trary notwithstanding.  And  if  the  plaintilV  or  plain- 
tifl's  in  such  action  should  become  non-suit,  discontinue 
his,  her,  or  their  action,  or  have  judgment  given 
against  him,  her  or  them,  the  defendant  or  defendants 
in  such  replevin  shall  recover  d()ui)le  costs  of  suit." 
In  the  same  spirit  the  Pennsylvania  act  of  the  !21st  of 
March,  1772,  was  passed  in  tin  sc  words:  ''Whereas 
great  difiiculties  often  arise  in  making  avowries,  or 
conusance  upon  distresses  for  rent.  Be  it  enacted,  that 
it  shall  and  may  be  lawful  for  all  defendants  in  reple- 
vin to  avow  and  make  conusance  generally,  that  the 
plaintilf  in  replevin,  or  other  tenant  of  the  lands  and 
tenements  whereon  such  disln-^s  was  made,  enjoyed 
the  sam<'  undt-r  a  grant  (»r  demise,  at  such  a  rent  or 
scrvirc',  during  the  time  ^\ller(  in  tlie  rent  or  service 
distraiiu.'d  for  incurred,  which  rent  or  service  was  then 
and  still  remains  due,  withont  further  setting  forth  the 
grant,  tenure,  demise,  or  title  of  such  landlord  or  land- 
lords, lessor  or  lessors,  any  law  or  usage  to  the  con- 
trary notwithstandit)g;  and  if  the  plaintilV  or  plaintilfs. 
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in  such  action,  shall  become  nonsuit,  (liscontinuc  his, 
her,  or  their  action,  or  have  judgment  given  against 
liim,  her,  or  lluin,  tlic  defendant  or  defendants  in 
such  replevin  shall  recover  double  costs  of  suit." 

The  English  statute  has  been  construed  to  extend 
to  an  increased  rent  for  every  acre  of  the  land  con- 
verted into  tillagc,(l)  and  to  furnished  lodgings  ;(2)  but 
not  to  a  rent  charge  or  annuity.(3)  They  are,  liow- 
ever,  embraced  in  the  benefits  conferred  by  other  parts 
of  the  statute.  Thus  in  replevin  for  goods  taken  as 
a  distress  for  a  rent  charge,  if  the  defendant  succeeds, 
he  is  entitled  to  an  assignment  of  the  bond  under  the 
provisions  of  the  act.(l) 

The  Pennsylvania  act  has,  however,  been  construed 
to  extend  to  ground-rents.(5)  Judge  Kennedy  thus  ex- 
presses himself:  "And  although  it  has  been  decided  in 
England  in  the  cases  of  Lindon  v.  Collins,  Wille's  Rep. 
429,  and  Bulfit  i'.  Clarke,  4  Bos.  &  Pull.  5G,  that  a  rent 
charge  is  not  embraced  by  the  terms  of  the  2'2d  sect,  of 
11  Geo.  2d,  ch.  19,  which  is  somewhat  similar  in  its 
terms  to  tenth  section  of  our  act  of  1772,  because  the 
grantor  of  the  rent,  who  was  the  party  bound  to  pay  it, 

(1)  2  II.  Black.  56.3. 

(2)  2  New  Rep.  224. 

(3)  Lindon  v.  Collins,  Wille's  Rep.  425).     Bulfit  v.  Clarke,  4  Bos 
&  Pull.  50. 

(4)  Short  V.  Hubbard,  2  Binnr.  3J9. 

(5)  Franciscus  v.  Reigart,  4  W.  117. 
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enjoj/r({  no/iuul  under  (i  urinit  or  dnnisr  from  t/ir  frnmfcc^ 
wlio  >vas  to  receive  the  runt,  wliicli  seems  to  he  requi- 
site in  order  to  brinf^  the  case  witliin  tlu;  terms  of  the 
section;  yet  a  ground-nut  seems  to  come;  very  fairly 
\vilhin  its  terms,  for  the  t<Mianf  of  the  lot.of  uhnm  tlie 
rent  is  demanded  luue,  has  occupied  and  (?njoycd  it 
under  a  grant  from  one  under  Avlioni  tlie  ])rirty  de- 
manding the  rent  claims  as  assigiu^c.  The  section 
runs  thus:  'It  shall  and  maybe  lawful  for  all  defend- 
ants in  replevin  to  avow  and  make  conusance  gene- 
rally, that  the  phiintill"  in  replevin,  or  other  tenant  of 
the  lands  and  tenements  wiierever  the  distress  was 
made,  enjoyed  the  scmie  under  a  ixranl  or  demise,  at  such 
a  rent  or  service  during  the  time  Avherein  the  rent  or 
service  distrained  for  incurred,  which  rent  or  service 
was  then  and  still  remains  due,  with(jut  further  setting 
forth  the  grant,  tenure,  &:c.'  Now  although  the  terms 
of  this  section  may  not  literally  embrace  Avhat  was 
called  a  rent  charge  before  the  passage  of  the  statute 
quia  cmptores,yet  it  is  evident  that  ground-rents  may 
well  be  included  in  the  terms  used;  and  as  the  evil  in- 
tended to  be  remedied  was  quite  as  great  in  cases  of 
distress  for  them  as  for  any  other  rents;  w(^  ought, 
therefore,  to  conclud(^  that  they  were  iutiiuN-d  to  be 
enil»ra<e(l.  Indeed  tlii-  onulit  to  he  the  (-(tnelusion, 
unless  it  were  clear  th.it  the\  \vere  intended  to  he  ex- 
cluded. And  \\\v)\\  this  j)rin<ipl<',  it  >N()uld  S(H'm  that 
the  statute  of  tlie  II  (ieo. 'J<i.  (li.  !!>,  li.is  been  held  in 
some  of  its  j)rovisions  to  extend  to  a  rent  charge  as 
well  as  other  rents.     For  instance,  the  twenty-third 
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section,  Avliich  autliori/.cs  s!if'ril]>'  in  the  execution  of 
writs  of  replevin  founded  upon  distresses  for  rent,  io 
take  bonds  with  sureties  of  tlie  pluintilV,  and  to  assi^m 
the  same  to  thedefcndanfs  in  cases  where  the  plaintifls 
fail  to  prosecute  their  writs  successfully,  lias  heen  de- 
cided to  embrace  the  case  of  a  replevin  sued  out  for 
goods  distrained  on  account  of  a  rent  cliarge,  and  that 
the  sherifTin  such  case  may  take  a  bond  and  assign  it 
as  in  case  of  a  distress  for  any  other  species  of  rent. 
Short  V.  Hubbard,  2  Bing.  3 19.  So  in  practice,  the 
first  section  of  the  act  1772,  which  authorizes  the  sale 
of  goods  distrained  for  rent,  has  ever  l)een  considered 
as  embracing  ground-rents." 

The  fact  that  the  statute  quia  cmptores  was  never 
in  force  in  the  state  of  Pennsylvania,  seems  to  have 
been  overlooked  by  the  learned  judge  in  this  case.  Af- 
terwards, in  deciding  the  caseof  Ingersoll  t'.  Sergeant, 
the  same  judge  mentions  this  diet,  and  concludes  from 
it  that  ground-rents  in  Pemisylvania  are  not  rents 
charge:  a  conclusion  which  would  have  relieved  him 
from  some  of  the  embarrassment  which  he  appears  to 
have  felt  in  Franciscus  v.  Rcijiart. 

It  is  also  necessary  to  state  the  demise  under  which 
the  plaintiff  holds  as  lessee  or  assignee,  and  to  name 
the  real  tenant.(l)  and  the  amount  of  the  rent, ('J)  and 

(1)  Banks  r.  Angell,  7  Adol.  &  Ell.  813.  Inncs  v.  Colqiihon,  7 
Bing.  265.  Smith  v.  Walton,  I  Moore  &.  Scolt  :}80. 

(2)  Cossey  v.  Diggons,  2  B.  &  A.  5H».  Brown  v.  Sayce,  i  Taunt. 
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wlu  11  |);iyaliK\  but  ;i  variance  as  to  tlio  amount  of  tlic 
rent  due  will  not  be  material,  if  the  terms  of  the  hold- 
ing arc  proved  as  laid.(l)  According  to  (Gilbert,  it 
was  an  easy  thing,  as  the  old  law  stood,  to  name  the 
tenant,  as  fines  were  paid  on  every  ahenation,  and  the 
ahcnec  was  presented  by  tlie  next  homage.  But  when 
these  small  fines  for  alienation  were  not  gathered,  nor 
the  courts  regularly  kept,  the  lords  were  at  a  loss  to 
find  their  real  tenants,  and  conse(jucntly  to  know  whom 
to  avow  upon.(2) 

Where  the  avowant  is  tlie  assignee  in  reversion  of 
part  of  the  demised  premises,  he  may  avow  as  at  com- 
mon law,  stating  the  facts  specially,  and  leaving  the 
apportionment  of  the  rent  to  be  made  by  the  jury — or 
he  may  avow  in  the  general  form  given  by  1 1  Geo.  l?d, 
eh.  19,  §  22,  as  upon  a  holding  at  a  certain  rent,  and 
if  he  avow  under  the  statute  for  the  entire  rent,  or  with 
a  deduction  from  the  entire  rent,  gi'eater  or  less  than 
the  proportion  properly  belonging  to  his  interest  in  the 
reversion,  the  judge  at  nisi  j)rius  may  direct  the  avowry 
to  be  amended. (IJ) 

The  statute  21st  Henry  Slli.  di.  10,  nfirv  reciting 
that  as  well  the  noblcnicn  of  iIh'  r<;iliii.  ;is  divers  other 
persons,  by  fines,  recovcrie.s,  grants,  and  secret  feoiV- 

:j'jn,  'I'irc  V.  Norton,  1  Wciiil.  C)C'A.  PliilpoU  r.  D()l)l)inson,  0  Hing. 
iOl. 

(1)  Forty  t'.  Imbcr,  0  Kaat    i:il.      Harrison  r.  Unrnliy,  '>  T.  ]{. 

249.    Johnstone  v.  Hudlcsion.  j;cr  IJaylty,  J.,  I  H.  «.^'  C  5'-'<S- 

(2)  flilb.  Kep.  KM. 

[',i^   Ilol)crifl  V,  Sncll,  1  Manning  dc  Cirangcr  .'>77. 
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mollis,  and  leases  made  l)y  their  tenants  to  persons 
unknown,  of  tlie  lands  and  tenements  liolden  of  them, 
have  been  put  from  the  knowledge  of  their  tenants, 
upon  whom  they  should,  hy  order  of  tiie  law,  make 
their  avowries  for  their  rents,  customs  and  services, 
to  their  great  losses  and  hinderances,  enacted,  that 
"wheresoever  any  manor  lands,  tenements,  and  other 
hereditaments,  be  holden  of  any  manor,  person  or 
persons,  by  rents,  customs  or  services,  that  if  the  lord 
of  -whom  any  such  manor  lands,  tenements  or  heredi- 
taments be  so  holden,  distrain  upon  the  same  manors, 
lands,  or  tenements,  for  any  such  rents,  customs  or 
services,  and  replevin  thereof  be  sued,  that  the  lord  of 
whom  the  same  lands,  tenements  or  hereditaments,  be 
so  holden,  may  avow,  or  his  bailiff  or  servant  make 
conisance,  or  justify  for  taking  of  the  said  distresses 
upon  the  same  lands,  tenements  or  hereditaments,  so 
holden,  as  in  lands  or  tenements  within  his  fee  or  seiirn- 
iory.  Alleging  in  the  said  avowry,  conisance  and  justi- 
fication, the  same  manors,  lands  and  tenements,  to  be 
holden  of  him,  without  naming  of  any  person  certain  to 
be  tenant  of  the  same,  and  without  making  any  avowry, 
justification  or  conisance,  upon  any  person  certain. 
And  likewise  the  lord,  bailiff  or  servant,  to  make 
avowry,  justification  or  conisance,  in  like  manner  and 
form  upon  every  writ  sued  of  second  deliverance." 

It  was  requisite  for  the  avowant  to  choose  between 
this  statute,  and  the  statute  11  Geo.  2,  ch.  19,  §  22, 
for  he  was  not  allowed  to  frame  an  avowry  under  both, 


K'O  OF  Tin:    AVOW  It  Y. 

in  sucIj  a  way  as  to  avoid  tlui  necessity  as  ucll  of 
scttini;  out  liis  title,  as  ornaniini;  liis  tenant.  And  it 
was  lield  tliat  as  tliese  statutes  dispensed  with  the 
common  law,  one  or  other  uiu^t  Ik*  followed.  Thus  an 
avowry  stating  that  .1.  S.  held  th(^  locus  in  (|uo  as 
tenant  to  the  delendant,  under  a  demise  thereof  hy  A. 
to  W.  at  a  certain  rent  for  a  term  not  expired,  J.  S. 
beinn  assiijncc  of  all  W.'s  estate  and  interest,  and  that 
rent  was  in  arrcar  from  J.  S.,  is  not  i^ood,  either  by 
virtue  of  11  Geo.  2d.,  ch.  19,  §  'J2,  or  21  II.  8,  ch.  19, 
or  by  tlic  two  conjointly.  And  the  court,  by  Little- 
dale,  J.,  say,  The  object  of  the  statute  21  H.  8,  was  to 
avoid  the  inconvenience  arising  from  secret  assign- 
ments, which  j)rcvcntcd  the  landlord  from  knowing 
how  he  ought  to  avow.  IJut  the  statute  requires  the 
landlord  to  avow  taking,  ''as  in  lands  or  tenements 
within  his  fee  or  seigniory,"  perhaps  it  may  be  some- 
times unnecessary  to  aver  seizin,  as  in  the  case  put  in 
Roll.  Ahr.  :U  I,  (avowry)  A,  where  it  is  said,  -lliat  if 
a  man  makes  a  ijift  in  t;iil  reiidcriiiL''  i"<'nt,  lie  may 
avow  without  laying  any  sei/.in,  because  the  reversion 
orivcs  him  a  suHicient  privity,  and  he  shall  count  upon 
the  reservation."  The  privity  shown  in  such  a  case 
miLdil  Ix'  suirK-ient,  without  any  alle<:ation  of  seizin;  but 
it  is  uimecessarv  todccidc  tli;it  |)i»int,  hrcau-c  here  no 
priNitv  is  .>-li<)wn  lntwccn  \.;ind  the  delendant.  The 
avowrv  and  coLMn/ance  i-  tlieret<)re  i)ad  under  'Jl  II. 
8,  and  it  is  not  sustainable  mider  I  1  (Je<>.  'J,  <h.  19: 
for  that  requires  the  defendant  in  r<|»levin  to  allege 
that  the  plainlilf,  or  other  tenant,  held  uiuNm-  a  grant 
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or  (lomisc,  or  that  tlic  place  was  parcel  of  such  tenc- 
mciit.s  as  there  stated,  which  is  not  done  here.  And 
■without  this,  the  plaintiirin  replevin  cannot  know  how 
to  plead.  Nor  can  the  avowry  and  cognizance  he 
good  under  the  two  statutes  taken  together;  for,  if 
that  were  so,  a  defendant  in  replevin  niiuht,  in  his 
pleading,  leave  out  hoth  tenant  and  landlord.  Of  two 
statutes  dispensing  with  the  requisites  of  the  common 
law,  as  these  do,  one  or  other  must  be  followed.(l) 

The  statute  21st  Henry  8th  is  not  reported  by 
the  judges,  nor  do  I  find  in  the  decisions  in  Pennsyl- 
vania any  trace  of  its  ever  having  been  adopted.  The 
same  thing  may  be  said,  so  far  as  I  have  been  able  to 
discover,  of  most  of  the  States.  By  the  revised 
statutes  of  New  York,  the  21st  Henry  8th,  and  11th 
George  2d  were  amalgamated,  and  it  Avas  not  neces- 
sary to  set  forth  the  grant,  tenure,  demise,  or  title  of 
the  landlord  or  lessor,  or  to  name  any  person  certain 
as  the  tenant.  The  new  code  of  procedure  is  believed 
to  be  equally  liberal.  We  have  escaped  the  evils 
which  produced  that  statute,  by  reason  of  the  short 
terms  for  which  our  leases  are  commonly  made,  and 
the  comparative  infrequency  of  assignments  which 
has  been  a  consequence.  The  want  of  a  similar  en- 
actment is  at  times  felt,  particularly  in  cases  where 
the  original  lease  has  been  assigned,  and  there  is  a 
question  as  to  whether  the  assignee  has  been  recog- 
nised as  his  tenant  by  the  lessor. 

(1)  Banks  t-.  Angell,  7  Adol.  &  Ellis,  854. 
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Where  thcro  is  no  douht  as  (o  the  rcco^riiidoii,  the 
avowry  should  be  agiiinst  the  assi«rneo,  laying  tlic 
terms  of  tlic  tenancy,  as  to  tiic  amount  of  the  reserved 
rent,  and  time  of  payment  according  to  the  original 
lease,  but  alleging  the  tenancy  to  be  "by  virtue  of  a 
demise  thereof  to  A.  B.  (the  original  tenant)  thereto- 
fore made." 

If  the  lessor  has  not  rccomiised  the  assijjnee,  it  is 
said  the  avowry  may  state  that  the  premises  are 
held  by  the  original  lessee.  Chitty  advises  the  inser- 
tion of  two  avowries  in  this  case,  one  on  the  holding 
of  the  lessee,  and  the  other  of  the  assignee.(I)  If  it 
is  at  all  doubtful  to  whom  the  original  lettinij  was,  the 
allegation  of  tenancy  should  be  "by  virtue  of  a  demise 
thereof,  theretofore  made,"  omitting  the  words  ''to 
him  the  said  plaintilV,"  or  to  "A.  B.'\2)  And  this 
general  form  of  avowry  w  ould  probably  be  good  in  all 
cases,  for  ])roof  of  an  original  demise  to  somebody, 
witli  title  deduced  to  the  plaintifl',  would  support  this 
averment,  but  not  an  averment  of  a  direct  demise  to 
the  plaintifr.(:^) 

\\'licre  the  defendant  avows  in  a  place,  which,  on 

(i)  Bull  V.  Sibbs,  H  T.  H.  :)'J7.  Hoot  r.  Wilson,  fi  K:i.st  -AM). 
Wailhain  v.  Marlowo,  8  Hast  '.Hi,  in  note.  Auriol  v.  Mills,  4  T. 
|{.  '.M.     Chitty's  ri.  1017,  n.  u.      ncaumnnt  r.  Wood,  10  S.  «t  K. 

(2)  Chitty'H  ri..  1017,  n.  z. 

(3)  Chitty's  I'l.,  1047,  y.      I'.riMow  v.  Wnj^lit,  Don^r.  nnfj. 
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ihe  fiicc  of  the  avowry,  appears  to  he  a  dilVercnt  one 
from  that  mentioned  in  the  dechirution,  lie  mnst  tra- 
verse tlie  place  laid  in  the  declaration.  As  when  the 
takin;!^  is  alleged  at  the  parish  of  St.  Martin,  in  the 
Fields,  in  a  [)1ace  there  called  Maiden  Lane,  and  the 
defendant  says,  in  his  avowry,  that  the  said  [)lace  con- 
tains one  messuage  in  the  parish  of  St.  Paul's,  Covcnt 
Garden,  the  avowry  is  ill,  without  a  traverse  of  the 
place  in  the  declaration.  2  Lutw.  1147,  1151.  Peter 
v.  Duke.  Herein  replevin  differs  from  trespass;  for  no 
traverse  is  necessary  in  the  latter,  and  the  plaintiff  may 
make  a  new  assignment ;  hut  there  can  be  no  new  as- 
signment in  replevin.  If  the  defendant  avows  in  a  place, 
which  apparently  agrees  with  that  in  the  declaration, 
but  is  in  fact  different,  the  plaintiff  must  set  it  right  in 
his  bar.  As  when  the  plaintiff  states  the  taking  in 
Blackacre,  and  the  defendant  says  the  place  contains 
a  certain  number  of  acres,  and  is  called  Grcenacre, 
whereof  the  place  in  thedcclaration  is  parcel, and  avows 
for  damage  feasant  in  his  freehold,  &c.,  there,  in  case 
Blackacre  and  Grcenacre,  are  different  places,  the  plain- 
tiif  may  allege  that  he  took  the  cattle  in  Blackacre, 
and  traverse  that  it  is  parcel  of  Grcenacre;  or,  if  the 
avowry  should  not  state  Blackacre  to  be  parcel  of 
Grcenacre,  the  plaintiff  may  demur,  or  he  may  waive 
the  defect,  and  traverse  the  taking  in  Greenacrc.(i) 
If  the  parties  agree  in  the  place,  but  vary  in  the 
quantity  of  land  it  contains,  the  plaintiff  may  state  the 

(1)  Trevertoii  v.  Hicks,  Carlli.  185. 
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true  fjii;intity  in  his  l)ar,  and  proceed  in  liis  justifica- 
tion without  any  travcrse.(l) 

Where  the  replevin  is  for  goods  taken  as  a  (hstross 
for  tlie  arrears  of  ground-rent;  \ve  have  seen  that 
in  Pennsylvania  the  owner  of  the  rent  is  witliin  the 
act  of  assembly  of  the  21st  March,  1772,  and  there 
is  no  reason  to  supj)ose  that  an  avowry  stating  the 
assignee  to  be  tenant  of  the  premises  to  the  avow- 
ant, "  by  virtue  of  a  certain  demise  thereof,  thereto- 
fore made,"  would  not  be  good,  as  in  ordinary  cases. 
In  I'ranciscus  and  Ueigart,  however,  we  have  the 
form  of  an  avowry  in  such  case,  w]ii(  h  was  pro- 
nounced good  by  the  supreme  court;  as  it  may,  on 
that  groun(f,  be  preferred,  it  is  given  at  length  in  the 
appendix.  In  that  case,  Franciscug  was  the  plaintilV 
in  replevin,  and  Reigart,  as  bailiff  of  Newman,  made 
cognizance,  and  acknowledged  the  taking  for  rent- 
arrear;  and  averred  that  TVanciscus  enjoyed  the  lot 
as  tenant  of  Newman,  by  virtue  of  a  certain  demise 
or  grant  thereof  from  .Tames  II.  to  Thomas  C.  his 
heirs  and  assigns,  under  a  yearly  rent.  (The  said 
Franciscus  beinjx  the  assii^nec  or  alienee  of  the  said 
Thomas  C'.,  the  grantor  of  tlu"  said  lot  and  premises; 
and  the  said  Newman  heiuL'  the  grantee  or  alienee  in 
fee  simple  of  .lames  I  launlton,  the  grantor  of  the  said 
]ot.)(2) 

(1)  1  Sauiid.  317,  II.  1. 

(2)  Franciscus  v.  Kcigart,  1  Watts  !)H. 
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If  Ji  biiildiiifT  is  erected  upon  two  lots,  out  of  one  of 
whieli  a  ixround-rent  issues,  and  the  ijround-rent  is  in 
arrcar,  and  distrained  for,  and  tiie  tenant  brings  reple- 
vin, and  declares  for  a  lakiiii:  in  tlie  l)uilding  generally. 
TIk;  avdwant  nuist  state  liis  ground-rent,  and  out  of 
what  part  of  tlic  premises  it  issues,  and  allege  tlie  dis- 
tress to  have  been  made  there.  If  this  last  alleviation 
is  omitted,  the  avowry  may  be  demurred  to  as  con- 
taining no  justification,  for  the  taking  may  have  been 
in  the  part  of  the  house  not  subject  to  the  ground-rent. 
If  the  allegation  is  made,  the  plaintiff  must  take  issue 
upon  it,  and  the  evidence  upon  this  point  will  decide 
the  cause. 

The  statute  11  Geo.  2d,  ch.  19,  does  not  extend  to 
avowries  and  cognizances  for  taking  cattle  damage 
feasant,  and  the  act  of  21st  March,  1772,  is  equally 
narrow.  They  must  therefore  state  the  title  correctly, 
as  that  the  defendant,  or  the  person  for  whom  he  acts 
as  bailiir,  was  seized  in  fee,  or  was  entitled  under  a 
person  who  was  himself  seized  in  fee;  and  it  is  said  to 
be  enough  to  say,  "  that  the  place  in  which,  (See,  was 
his  soil  and  freehold,  and  that  he  took  the  cattle 
damage  feasant,"(l)  although  contrary  to  the  common 
rule  of  pleading,  long  practice  having  sanctioned  it  in 
this  case. 

If  the  defendant  had  the  chattels  in  the  place  mcn- 

(1)  Wilk.  Rep.  59,  GO.    1  Sauncl.  ^47  d.  n.  G.    2  Saund.  20G  a. 
2  Bo3.  &  Tul.  359.    2Saund.  2Sld. 
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tioncii  in  the  count,  this  satisfies  the  averment  that  they 
were  taken  there,  lliougli  in  reahty  tlie  lact  was  other- 
wise; and  if  the  taking  at  such  place  would  have  been 
justifiable,  the  defendant  may  in  his  avowry  admit  that 
he  seized  them  tliere;  hut  if  it  would  not,  Ik*  nuist  ne- 
cessarily show  where  he  took  them,  and  aver  that  he 
had  them  in  the  place  alleged  by  the  count  in  his  way 
to  the  pound,  or  show  by  what  other  accident  they 
came  there,  and  then  proceed  with  the  avowry. ( 1 )  A 
formal  traverse  that  the  defendant  did  not  take  them 
in  the  place  named  by  the  plaintiff,  must  not  be  added, 
for  he  has  admitted  what  in  contemplation  of  law 
amounts  to  a  taking  there,  and  so  there  is  no  incon- 
sistency between  the  declaration  and  the  defence. (2) 
It  is  not  necessary  to  traverse  the  number  of  acres 
stated  to  be  in  the  locus  in  quo.(3) 

If  there  are  two  or  more  defendants,  thev  must  all 
avow  for  one  and  the  same  cause,  notwithstanding  they 
may  each  have  taken  the  chattels  onadiflerent  account; 
because  if  one,  for  example,  avows  for  rent  due  to  him- 
self alone,  and  another  for  rent  du(;  to  himself  alone, 
and  both  the  avowries  arc  true,  neither  of  them  can 
have  judgment  for  a  return,  inasmuch  as  the  on(>  is  not 
more  entitled  to  th(3  chattels  than  is  llic  other,  and  as 
the  coods  ouizht  I»v  l.iw  to  !•»•  restored  to  tlie  defeiid- 

(1)  Ahercrombie  i-.  rurkliurHt,  2  II.  Sc  W  l-'O.  Poller  v.  IS'orlh, 
1  WmH.  Saiiml'irs  H  17,  iiolc,     Hammonil  Nisi  I'rius  lOO-. 

(2)  Ryl.;y  v.  rarkhursl,  1   Wilson  *^1'J. 

(3)  1   Leon,  pi.  277,  [k  I'Xi. 
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ants,  (for  it  appears  that  the  plainlifl"  had  no  li^rht  to 
got  possession  of  thcni,)  tlie  court  arc  unahlc  to  carry 
the  hiw  into  cllcct  hy  pronouncing  the  proper  judg- 
mcnt.(l)  But  one  defendant  may  plead  non  cepit  as 
to  so  many  of  tlic  chattels,  and  avow  taking  th(j  resi- 
due for  one  cause,  whilst  the  other  defendant  may  plead 
non  cepit  to  the  latter,  and  avow  seizing  the  former 
goods  for  another  cause,  inasmuch  as  no  diflicullies 
can  arise  by  this  mode  of  proceeding. 

If  the  avowant  states  his  title  incorrectly,  he  must 
fail  upon  a  traverse  taken  to  it,  although  in  reality  he 
is  entitled  to  the  demand  for  which  he  distrained  ;(2) 
but  if  he  sets  out  his  title  truly,  and  claims  more  than 
is  his  due,  he  shall  have  a  return  for  so  much  as  he 
can  prove  himself  justly  entitled  to,  and  shall  be  amerced 
for  his  false  claim  of  the  residue. 

Thus,  if  he  avows  for  rent,  and  claims  the  whole  of 
it,  whereas  he  is  proprietor  of  two  parts  only,  he  must 
fail  if  his  title  is  put  in  issue  modo  et  forma  by  the  re- 
plication ;  but  supposing  that  he  is  proprietor  of  the 
whole,  and  he  alleges  that  he  distrained  for  twenty 
pounds  arrear,  whereas  it  turns  out  that  five  pounds 
only  is  due,  he  shall  have  a  return  for  the  five  pounds, 
and  be  amerced  for  his  false  claim  of  the  remaining  fif- 

(1)  Slingsby's  case,  5  Co.  19.  Basset  v.  Manxcl,  2  riowil.  at  end 
of  Reports,  10  a. 

(2)  Brown  v.  Sayce,  4  Taunt.  320.  Cossey  v.  Diggon?,  2  B.  it 
A.ijlO. 
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Wvu.[  1 )  So  if  lie  avows  for  inil  and  a  iiomiiio  pa^nac, 
aiu!  (Iocs  not  show  tliat  the  rent  was  drmandcd,  tlic 
avowry,  tlioiiirh  I)ad  for  l\\c  noinino  {xma^is  ^mod  for 
lilt'  rent,  and  for  lliat  a  relnni  shall  !>(>  awarded.  It 
has  i)een  held  hy  some,  that  if  the  defendant  avows  for 
two  (li-tiiiet  causes,  and  it  appears  from  his  own  sliow- 
ing,  that  the  one  is  a  jnst  claim,  but  tliat  tlie  other  is 
not  a  suflicient  cause  in  law  to  warrant  the  taking,  the 
avowry  shall  abate  altoij[cthcr.(2)  It  is  elsewhere  af- 
firmed, that  there  is  a  diflercnce  of  opinion  in  the  books, 
whether  in  such  case  the  avowry  is  bad  in  all  or  for 
parcel  only.(3)  If  the  avowry  is  for  a  parcel  of  a  de- 
mand shown  to  have  accrued  due,  as  for  a  quarter's 
rent,  the  rent  being  payable  half  yearly,  it  should  ap- 
pear that  the  residue  has  been  satisfied,  because  a  dis- 
tress for  the  parcel  could  only  have  been  made  under 
those  circum8tances.(4) 

If  the  plaintifT  has  declared  for  a  less  number  of  chat- 
tels than  were  really  taken  and  replevied,  the  defend- 
ant, after  avowing  the  seizure  of  those  mentioned  in 
the  count,  may  (though  he  is  not  ol)lig(>(l,)(r))  avcM*  that 
he  distrained  such  and  such  goods  in  addition  to  those 

(1)  Harrison  v.  Barnl)y,  f)  T.  K.  Iil8.  Forty  v.  Iml)er,  (»  Kast 
431. 

(2)  (Godfrey's  casf,  II   Ui\i.   \'t. 

(3)  1   Roll.  Hrp.  77. 

(4)  Holt  V.  S.iinbarli,  Cro.  Car.  KM.  Sjirplicnl  r.  ({oycc,  2 
Johns.  140. 

(5)  French  v.  Kent,  '1'.  Uiymond  33,  in  note. 
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allcijcd  by  the  plaint  ill",  and  uliicli  Iiav«!  bocn  restored 
to  him,  and  pray  that  a  ^vrit  may  be  directed  to  the 
shcriir,  commanding  him  to  ascertain  tlie  fact,  and  if 
true,  cause  the  snrphis  chattels  to  Ik;  rctnrnc(|  to  the 
defendant;  and  this  \vith()ut  (hsclosini^r  the  cause  for 
which  they  were  taken,  for  quoad  these  goods  the 
plaiFitifl'  is  non-suited.  If  lie  omits  so  to  do,  he  is 
without  remedy.(l)  If  the  plaintiff  has  declared  (in 
the  detinuit,)  for  a  greater  number  of  chattels  than 
were  taken,  the  defendant  need  not  set  the  matter 
right;  because  notwithstanding  the  number  is  thereby 
quodam  modo  admitted,  (not  being  denied,)  yet  the 
truth  may  be  shown  to  the  jury,  who,  should  the  plain- 
tiff succeed,  will    measure  the  damarjes  accordinij- 

iy-(2) 

Should  the  plaintiff  have  replevied  fewer  chattels 
than  were  actually  taken,  the  defendant  may  avow  for 
all,  and  if  he  succeeds  will  have  judgment  pro  retorno 
habcndo  of  those  mentioned  in  the  count,  and  likewise 
judgment  to  retain  the  others  which  are  already  in  his 
possession  irreplevisable. (3) 

Surplusage  will  not  vitiate  an  avowry:  thus,  where 
one  made  cognizance  as  bailiff  of  A.,  administrator  to 

(1)  Snelgar  v.  Ilenston,  Cro.  Jac.  (HI. 

(2)  Wood  Sc  Foster's  case,  Leonard,  pi.  51,  p.  12.  Snelgar  v. 
Henslon,  Cro.  Jac.  fill. 

(3)  3."i  Hen.  0,  Ilil.  1,  p.   tO.      Ilamnioiid's  N.  P.  467. 
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!^,  niui  it  appcnrod  ihat  A.  liad  a  ri^dit,  hut  not  as 
administrator,  lliis  allegation  was  rejected  as  surplus- 
agc.(  1 ) 

The  statute,  11  (i(>o.  2d,  eh.  10,  allowiiiir  distress 
for  rent  on  goods  clandestinely  removed,  docs  not  ap- 
ply to  strangers'  goods,  and  the  avowry  must  show 
that  they  were  the  tenant's  goods.(2)  The  same  con- 
struction would  prohahly  he  put  upon  the  Pennsylvania 
act  of  25th  March,  1825. 

An  avowry  for  taking  goods  off  the  demised  pre- 
mises, for  rent  arrear,  should  show  afVirmativcly  that 
possession  continued  on  the  part  of  the  tenant  if  the 
lease  have  expired,  or  it  will  be  bad  on  general  dc- 
murrer.(3) 

An  avowry  by  executors  or  administrators  for  a  dis- 
tress, under  the  29th  sect,  of  the  act  2 1th  February, 
183 1,(  1)  ought  to  show  that  the  lands  and  tenements, 
whereon  the  distress  was  made,  were,  at  the  time  of 
the  distress,  in  the  seizin  or  possession  of  the  tenant, 
who  ought  to  have  paid  such  rent,  or  in  the  posses- 
sion of  some  otlier  j)ers(»M,  claiming  the  same  from  or 

(1)  Hrowne  r.  Dunnory,  lloh.  'jos.      Ikowiio  r.  Diiiinpry,  Mo. 
887.     Bowles  V.  Poor,  Cro.  J.  ','82. 

(2)  Tljornton   v.  A^lams,  .'>   M.  Si  S.  :tR.       rostman   r.  Ilavriill, 
6  Car.  «t  Payne  22.1.     Flcichnr  v.  Marillicr,  I)  A.  &  11.  Uil. 

(3)  lUirr  r.  Vanbuskirk,  'A  Cow.  203. 

(4)  J'arn.  Laws,  18:M,  p.  78. 
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under  said  tenant  by  piircliasc,  gift,  or  dej:ccnt,  and 
that  tlio  rent  fell  due  before  decedent's  deatb.(l) 

Where  a  distress  has  been  made  in  several  places, 
in  some  of  nldcli  the  defendant  had  no  ri^dit  to  dis- 
train, lie  will  be  allowed  to  pay  into  court  the  damages 
for  taking  in  the  places  in  which  he  had  no  right,  and 
to  avow  for  the  rest.(2)  A  man  may  take  a  distress 
for  one  cause,  and  avow  for  anotlicr.(3) 

(1)  Wright  r.  Williams,  5  Cow.  338. 

(2)  liambert  ct  al.  v.  Hepworth,  2  Gale  &  Davidson  112. 

(3)  Groenvelt  v.  Burwell,  Com.  Rpp.  78.  Butler  v.  Baker,  cited 
Carth.  44.    1  Ld.  Ray.  460. 
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THF,  PARTIF.S  TO  AN  AVOWRY. 


Joint  tenants  must  join  in  an  avowry  for  ront,  or 
one  may  avow  for  himself,  and  make  co»rni/,ancc  as 
l)aili(rof  llie  others;  the  avowry  and  conusance  must 
comprehend  the  entire  rent,  and  as  one  joint-tenant 
may  (H.strain  for  the  whole  in  point  of  interest,  and 
needs  no  authority  so  to  do;  so  he  may  make  cogni- 
zance as  haihllOr  liis  co-tciiaiits,  without  any  (wpress 
authority  from  them,  ant!  his  h(  iiiij  haihlT  is  nni  tra- 
versahle  on  account  of  liis  int(r('>(  in  tiic  r(Mit.(  1 )  'JMie 
same  rule  prevails  with  regard  to  parceners,  and  it 
will  he  fatal  if  one  of  several  joint-tenants  or  co- 
parceners distrains  and  avows  for  his  individual  share 
of  the  rent;  for  the  tenant  is  not  tenant  to  the  co- 
parcener or  joint-tenant  for  his  share  of  the  estate, 
hut  his  teiiancN  i->  a  tenancv  of  iheAshole,  held  under 
all  the  joint-tenants  (u*  eo-parccncrs  as  one  landlord. ( 1 ) 


Tenants  in  eonunon  uui~t  sever  in   an   avowry, (2'' 

(1)  !.'»  Ffrn.  7.  17  :i.      Sl'diinn  v.  I^it.'s.  1   I^ord  Itay.  T.  1.    Leigh 
V.  ShnppnnI,  'Z  Urn.  Ai  Bing.  -m.").      Pull,  ii  r.  I'.ilincr,  T)  .Mod.  72. 

(2)  Co.  Li  I.  I!»8,  b. 
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and  llin  avowry  of  each  irui.st  l)c  do  una  riindictatr' 
of  the  whole  rent,  and  not  of  a  certain  sum,  whieli 
amounts  to  a  nioictv.  Wlicn  the  action  is  against 
one  of  several  ten.ints  in  eninnutn,  Ik;  .-lionid  avow  for 
his  own  proportion,  and  in  «^eneral  Ik^  makes  cogni- 
zance, as  hailitVof  his  companion,  for  the  residue;  or 
he  may  avow  only  for  his  undivided  f-hare  of  tlie 
rent.(l)  If  the  action  of  re[)levin  be  against  two 
tenants  in  common,  they  should  join,  one  avowing, 
and  tlie  other  as  his  bailiff  makintj  coirnizancc  for  an 
undivided  moiety  of  the  rent;  and  the  one  who  first 
made  cognizance  avowing  in  his  own  right,  and  the 
other  who  first  avowed  makini;  co<inizance,  as  his 
bailiir,  for  the  other  undivided  moicty.(l)  One  tenant 
in  common  cannot  avow  alone  for  taking  cattle 
damage  feasant;  but  he  ought  also  to  make  cogni- 
zance as  bailiff  of  his  companion. (2)  An  avowry  to 
a  rent  charge  devised  to  the  wife,  maybe  made  by  the 
husband  and  wife,  in  right  of  the  wife. (3) 

The    executors  and   adrninistrators  of  a  deceased 
landlord  may  avow  for  rent  due  in  his  ]ifctime.(4) 

If  several  defendants  appear  by  attorney  and  make 

(1)  Harrison  v.  Unrnby,  5  T.  R.  240. 

(2)  Cully  V.  Spearman,  2  H.  B.  386. 

(:<)   Wynne  r.  Wynne,  2  Mann.  &,  Grang.  8. 
(4)  32tl   Henry  8,  ch.  37.      Act  24lh   Feb.,   1834,  Sect.   8,  20. 
Wright  I'.  Williams,  5  Cow.  338. 
H 
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comipaiico  as  iKiililVs,  and  one  of  tlirm  is  an  infant; 
yot  it  is  no  error;  for  thc^y  all  make  hnt  one  bailifl', 
and  appear  in  auter  droit.(l) 

(1)  Coan  V.  Bowles  et  al.  i  Show.  105. 
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CHAPTER  IX. 

OF  THE  REPLICATION,  AND  OF  PLEAS  TO  THE  AVOWRY. 

The  plaintiff  replies  to  the  plea  in  abatement,  to  tlic 
pica  in  bar,  or  justification,  and  when  the  issue  is 
reached,  the  cause  is  ready  for  trial.  To  the  avowry 
or  cognizance,  he  pleads  either  in  bar  or  in  abatement, 
and  as  lias  been  said,  may  plead  several  pleas  to  each 
avowry  or  cognizance. 

Pleas  in  bar,  to  an  avowry  for  rent,  either  deny  that 
the  defendant  was  bailiff,  or  deny  the  demise,  by  plead- 
ing nnn-tcnant,(l)  or  non-demisit,(l)  or  allege  that 
the  demise  was  bad  in  law  by  reason  of  the  coverture. 
or  infancy(2)  of  the  plaintiffj  or,  if  the  said  rent  be- 
came due,  that  it  was  tendered  ;(3)  or,  in  England, 
that  the  defendant  had  been  satisfied  by  a  former  dis- 
tress :(4)  in  Pennsylvania  a  former  distress,  without 

(1)  Rogers  r.  Pitcher,  1  Marsh.  511.  G  Taunt.  '209.  Wheeler 
V.  Bransc'omb,  5  Adol.  &.  Ellis,  N.  S.  .373. 

(2)  1  Marsh.  71. 

(.3)  John  V.  Jenkins,  1  Cr.  &  Meeson  227.  Niblet  r.  Smith,  1 
T.  K.  r)0 1. 

(4)  Lingham  r.  Warren  et  al.  4  Moore  409.  2  Bred.  <fc  B. 
36.    Iludcl  V.  Ravenor,  lb.  6G2. 
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iillo«^infT  satisfaction,  is  sunicicnt,(l)  or  payment,  or 
that  iiothiii^  is  in  arroar.('2) 

Sct-ort'  cannot  be  pleaded  in  r(  i)l<>vin.(:^)  I'.iit  the 
tenant  niav  avail  liiiiiself  of  any  thiiiij;  in  bar,  to  the 
avowry  for  rent  in  arrear,  wliich  goes  to  show  that 
the  rent  claimed  by  the  avowant,  or  any  portion  of  it, 
is  not  due. (3)  And  if,  in  tlie  lease,  certain  things  arc 
stipulated  by  the  landlord  to  be  done  on  his  part, 
wluch  form  the  consideration  for  the  rent  to  be  paid 
by  the  tenant,  and  the  landlord  neglects  or  refuses  to 
fulfd  his  covenant,  such  breach  of  contract  may  take 
away  his  right  to  receive  the  rent,  or  so  much  of  it  as 
is  equivalent  to  the  loss  sustained  by  the  tenant ;  and 
this  may  be  given  in  evidence  under  the  issue  of  no 
rent  in  arrear  ;(1)  or  it  may  be  specially  pleaded. (5) 
The  plaintilV  cannot  plead  de  injuria,  *kc.,  to  an 
avowry.(G) 


(1)  Quin  V.  Wallace,  G  Wh.  452. 

(2)  Albrifht  r.  Pickle,  4  Yoatos,  201.  Hill  v.  Miller,  5  S.  «V 
1{.  :j.^.7.      Williams  v.  Smiili,  10  S.  <t  K.  202. 

(:})  J?arncs  MO.  Fairinan  v.  Fliick,  .')  W.  ftlO.  Beyer  v. 
FcnHlermacher,  2  Wli.  *i'i.  IVu-rson  t-.  Ilai^'ht,  li  Wii.  IfjO.  War- 
ner V.  Cawlk,  :j  Wii.  !!»:«.  l'liill.[.s  V.  .Mongcs,  1  Wli.220.  Ander- 
son r.  Reynolils,  It  S.  <t  U.  139. 

(4)  Fairman  v.  Fliick,  .')  W.  .'ilO. 

(5)  Warner  r.  Caulk,  .'J  Wli.  I'.».1. 

(6)  Crogale's  Case,  8  (Ui.  (Wi,  li.  .lours  »•.  Kiuliin,  1  l^os.  it 
Pul.  70.  WiIlcH  «J1).  I.illlc  V.  Ltc.  T)  Johns.  112.  II«i)kiM?  v. 
HopkinH,  10  Julinu.  3Ci>. 
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If  llio  floods  ;irc  privilo^^od  from  distress,  that  fact 
may  bo  pleaded.  Jf  the  <^oods  arc  on  the  premises  in 
the  way  of  trade,  and  l)elon<jj  to  a  stran;^er,  or  if  they 
are  the  fjoods  of  a  lodi^er  in  an  inn.  nr  a  hoardiiif;- 
house,  he  in;iv  bring  replevin  for  tlieiii  if  they  are  dis- 
trained, and  plead  these  facts  to  an  avowry  for  rent.(l) 

Nil  liabuit  in  tencmentis  is  not  pleadable  to  an 
avowry  under  the  statute  11  Geo.  2d,  it  being  held 
that  the  tenant  is  estopped  thereby  to  call  upon  the 
landlord  to  show  his  title.  This  statute,  says  Gould, 
Justice,  in  Syllivan  v.  Stradling,(2)  was  not  calculated 
for  demises  by  deed,  but  aimed  at  other  demises :  en- 
joyment wMs  the  matter  in  the  contemplation  of  the 
makers  of  the  statute.  It  meant  that  a  landlord,  in 
cases  of  distress  for  rent,  \vhen  there  has  been  an  en- 
joyment, shall  not,  in  cases  of  replevin,  be  obliged  to 
set  out  his  title  in  his  pleadings,  though  they  should  go 
as  far  as  a  surrebutter.  But  the  tenant  is  permitted 
to  show  that  the  landlord  could  not  justify  the  distress, 
by  showing  that  his  title  has  expired  since  the  de- 
mise,(3)  and  in  this  case  the  proper  plea  is  non- 
tenuit;(4)  or  that  he  has  been  compelled  to  pay  sums 

'  (1)  1  Inst.  47,  a.  Adams  v.  Grane,  3  Tyrwh.  n'2f).  Ilorsford  r. 
Webster,  5  Tyrwh.409.  Rrown  v.  Sims,  17  S.  &  R.  i:}8.  Riddle 
V.  Welden,  5  Wharton  9.  Simpson  v.  Ilartop,  Willes  512.  1  Smith's 
leading  Cases,  301.     Am.  Edition. 

(2)  2  Wilson  208. 

(3)  England  v.  Slade,  i  T.  R.  082.  Robins  v.  Kitchen,  8  W. 
390.     Hill  V.  xMiller,  f)  S.  Sc  R.  3.55. 

(4)  Hill  V.  Miller,  5  S.  &  R.  355. 
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wliicli  he  was  entitled  to  dediiel  IVoiii  the  rent,  and 
thus  it  was  lield  a  •^ood  plea,  tliat  before  tli(^  lessor 
had  any  tiling  in  the  land,  a  termor  j^ranted  an  an- 
nuity or  rent  charge,  and  granted  and  covenanted, 
that  the  grantee  might  distrain  on  the  [)rcmises  ;  tliat 
the  annuity  was  in  arrcar,  and  tli(>  grantee  demanded 
it,  and  threatened  distress;  and  the  plaintifi'  j)aid  the 
amount  of  tlie  rent  then  due  to  the  avowant,  and  so 
nothing  in  arrear.(l)  The  same  is  true  of  interest 
paid  on  a  mortgage  given  before  the  lease.(2)  The 
defence,  it  seems,  would  have  been  equally  available 
under  the  plea  of  no  rent  arrcar. 

Tlie  rule  tliat  a  tenant  shall  not,  during  his  posses- 
sion of  |)remises,  dispute  the  title  of  the  landlord  under 
whom  he  entered,  is  now  constantly  recognised  in 
ejectment.  The  origin  of  the  rule  is  involved  in  some 
doubt.  It  did  not  prevail  at  common  law,  for  Littleton 
says  the  lessor  may  either  distrain  or  have  an  action 
of  debt,  "but  in  such  case  it  behooveth  that  the  lessor 
be  seized  in  the  same  tenements  at  the  time  of  his 
lease;  for  it  is  a  good  plea  for  the  lessee  to  say,  that 
the  lessor  had  nothing  in  the  tenements  at  the  time  of 
the  case,  except  the  lease  he  made  by  iU'cd  indented, 
in  which  case  such  plea  lielli  not  for  the  l(3ssee  to 
plead. "(S)     There  is  nothing  belter  setthd   than  that 

(1)  Taylor  v.  Zatnira.  G  Taunt.  frJ  J.  Rogers  v.  ritchcr,  (i  'i'aunt. 
.i03.  SaiiHford  V.  Flc'iclicr,  1  T.  U.  T))  1.  Neave  v.  Moss,  1  Bing. 
300.    8  Moore  :J89. 

(2)  Johnson  v.  Jonnn,  W  Adol.  &i  Ellis  80'J. 

(3)  Co.  Lit.  lib.  1,  ch,  7,  sec.  58. 
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this  rule  (lid  not  prevail  at  common  law.  In  replevin 
wc  trace  its  origin  clearly  to  a  statutc.(l)  The  difii- 
culties  to  the  landlord,  without  any  corresponding  be- 
nefit to  the  tenant,  which  the  want  of  some  such  rule 
occasioned,  produced  in  England  the  statute  of  the  11 
Geo.  2d,  ch.  19,  and  in  the  state  of  Pennsylvania  the 
corresponding  statute  of  the  21st  of  INIarch,  1772, 
§  10.(2)  They  apply  to  the  action  of  replevin  only. 
New  York  introduced  the  same  enactment  in  her  re- 
vised code,  prior  to  which  the  common  lav.-  rule  pre- 
vailed.(3)  The  rule  as  it  prevails  in  ejectment  is  sup- 
posed in  the  very  able  and  satisfactory  note,  by  the 
American  editor,  tx)  the  Duchess  of  Kingston's  case, 
and  Doc  v.  Oliver,  in  the  American  edition  of  Smith's 
leading  Cases,  to  be  referable  to  the  doctrine  of  equi- 
table estoppel  by  matter  in  pais.(4)  It  is  not  impro- 
bable that  the  rule  was  suggested  by  the  statute  11 
Geo.  2d,  ch.  19,  which  takes  away  the  plea  in  replevin; 
for  as  late  as  the  year  1815  we  find  Dampier,  Justice, 
in  Knight  v.  Smyth,  using  the  following  language:  "  It 
has  been  often  ruled,  that  neither  the  tenant,  nor  any 
one  claiming  by  him,  can  dispute  the  landlord's  title. 
This,  I  believe,  has  been  the  rule  for  the  \^st  twenty-Jive 

(1)  Silly  V.  Dally,  Carth.  415.  1  Lord  Raymond  331.  Poole  r. 
Longueville,  2  Wms.  Saund.  part  2,  p.  281.  Harrison  v.  M'Intosh, 
1  Johns.  380.  Comyn's  Digest,  5  pleader,  3  K.  20. 

(2)  Syllivan  v.  Stradling,  2  Wilson  208. 

(3)  Harrison  t'.  M'Intosh,  1  Johns.  380. 

(4)  2  Smith's  leading  Cases,  (American  edition,)  472.  See  Naglee 
V   Ingersoll,  7  Barr.  185. 
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ycari!,  and,  I  rcinoinbiT,  uas  so  laid  down  l)y  Uullcr, 
J.,  upon  \\\v  wostrrii  rirruit."(l) 

Eviction  may  Ix^  pleaded,  but  a  pKa  that  tin*  de- 
fendant ])nlle(l  diiwii  a  snninu^r  lionse,  \vliercl)y  the 
plaintitl"  was  deprived  of  the  use  tliereof,  Mas  holdeii 
insuiTicicnt :  it  was  a  inorc^  trespass. (2)  The  plea 
must  aver,  that  the  evictur  entered  upon  the  defendant's 
possession  by  virtue  of  a  lawful  title,  acquired  before 
or  at  the  time  of  the  grant  to  the  defendant,  and  that 
tiie  lessee  was  in  consequence  evicted. (2)  If  the  de- 
fence is  eviction  by  the  lessor,  the  j)lea  must  state  an 
eviction  or  expulsion  of  the  lessee  by  the  lessor,  and 
a  keeping  him  out  of  possession  until  after  the  rent 
became  due. (3) 

In  Pennsylvania,  plaintiff  may  plead  thai  he  has 
paid  taxes  under  the  eighth  section  of  the  act  of  (Uh 
April,  1802,(4)  and  under  sixth  section  of  the  act  of 
the  3d  of  April,  1801. (.j)  If  an  indenture  of  deiuisc 
be  specially  stated  in  the  avowry,  the  j)laintifl'  may 
plead  non  est  factum. (G) 

(1)    J  M.  (t  S.  .{17. 

(*2)  Hunt  r.  Cope,  Cowp.  2\2.  Naglcc  v.  Ingersoll,  7  Barr.  185. 
205.  Taylor  i'.  '/nmira,  0  Taunt,  r).*!)).  2  Sauiid.  181,  ii.  10. 

(3)  1  Saund.  20J,  n.  'J. 

(4)  3  Smitli's  I/iws  [).  r)10. 

(5)  4  SmilirH  Laws,  'JO.J. 

(0)  Adam  V.  Dimralf,  :»  Moo.  J75. 
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There  may  be  a  plea  in  a])at(Mnoiit  to  an  avow- 
ry,(l)  but  Wilkinson  says  it  is  unheard  of  in  modern 
practicc.(2) 

To  a  j)l(Ni  of  property  in  a  stranger,  a  replication 
that  the  defendant  entered  tiic  house  of  the  plaintifi'in 
the  night-time  and  took  tlie  goods,  will  not  be  al- 
lowed.(3) 

When  the  defendant  justifies  the  taking  of  the  beasts 
damage  feasant,  or  avows  for  rent,  the  plaintiff  may 
reply  that  the  avow  ant,  after  taking  the  distress  abused 
it,  so  as  to  render  him  a  trespasser  ab  initio.(4)  This 
plea  to  an  avowry  for  rent  is  taken  away  in  England 
by  the  11  Geo.  2d,  eh.  10,  sec.  19.  This  section  of  the 
statute  is  not  reported  as  in  force  in  Pennsylvania. 

To  the  avowry  or  cognizance  for  damage  feasant, 
the  plaintiff  may  reply  by  denying  the  defendant's  title, 
his  seizin  in  fee,  or  the  demise  stated  in  the  avowry 
or  cognizance,  or  that  the  plaintiff  is  seized  in  fee  of 
other  premises,  in  respect  of  which  he  is  entitled  to  a 
right  of  common  on  the  locus  in  quo — or  that  the  cat- 
tle escaped  by  reason  of  the  defect  of  fences  which 
the  defendant  is  under  an  obligation  to  repair.(5) 

(1)  Cowne  V.  Bowles,  1  Salk.  93.  See  3  .Alod.  248. 

(2)  Wilk.  Rep.  74. 

(3)  Harrison  i-.  AMntosh,  1  Johns.  380. 

(4)  Hopkins  v.  Hopkins,  10  Joluis.  309. 

(5)  Wilk.  77. 
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Tun  cause  l)cini^  at  issue,  and  regularly  on  lliu  trial 
list,  will  be  tried  in  its  turn.  As  in  other  cases,  the 
party  on  ^\llnnl  lies  the  affirmative  of  the  issue  an  ill  be 
entitled  to  begin  and  conclude.  In  an  avowry  for  rent 
arrcar,  and  plcaof  non  tenuit,  the  avowant  begins. (1) 
But  if  any  plea  is  pleaded  by  which  the  affirmative  of 
the  issue  is  thrown  upon  the  plaintilf,  he  is  entitled  to 
open  and  conclude. (2)  In  I'ngland,  on  the  plea  of  no 
rent  arrear,  the  j)laintilf  begins. (3)  The  contrary 
practice  is  understood  to  prevail  in  the  city  and  county 
of  Philadelphia.  Some  contrariety  of  opinion  has  been 
entertained  as  to  who  is  entitled  to  begin  on  the  plea 
of  property.  In  a  case  where  property  in  a  third 
person  was  j)lcadcd,  it  was  iield  in  I'n^land  that  the 
defendant  liad  a  right  to  begin. ( 1)     in  Pemisylvania, 

(1)  3  Ch.  C.en.  Prar.  RTH. 

(2)  Curtis  V.  Wlipflcr,    1   C.  <t   V.  IDi'..     i:.  C  I-.  K.    in.  ;M(). 
"VVilli.ims  V.  ThomriH.  1  C.  &,  V.  2'A\.   11.  C  I,.  1(.   ill,  .If.l. 

(3)  Coopor  I'.  Fgg'mlon,  H  ('.  <fc  V.  7'IH.   \VilIi:ims  v.  Tliomas,  1 
C.  &,  1'.231. 

(J)   Colslont;  r.  Ilisrulls,  1   Moo.  iV  Koh.  :iUl. 
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tlic  opinion  of  Judge  Koniicdy  as  cxprcspod  in  Marsh 
V.  Pi('r,(l)  has  hccii  lollowod.  T\ui  l(;ariu;(l  jiidi^o, 
speaking  for  liiinscif  alone,  after  admitting  that  a  plea 
purely  aflirmativc  gives  the  defendant  the  right  to  con- 
clude, denies  that  the  plea  of  ])roperty  prodiicrs  that 
effect  in  replevin.  The  plaintiff  must  first  prove  tliat 
he  has  a  right  to  maintain  his  writ  of  replevin,  by 
showing  that  he  has  cither  an  absolute  or  special  pro- 
perty in  himself.  It  will  not  be  enough  for  him  to 
show  the  mere  fact  of  the  naked  possession  of  the  pro- 
perty.(2)  And  in  a  subsequent  case.  Judge  Rogers,  ex- 
pressing the  opinion  of  the  court,  says:  "The  plea  of 
property  throws  the  burden  of  proof  upon  the  plaintiff 
in  replevin,  to  prove  property  in  himself.  And  this 
was  the  opinion  of  Justice  Kennedy,  in  Marsh  v.  Pier, 
(4  R.  283,)  with  which,  for  the  reasons  there  stated, 
we  fully  concur."(3)  The  same  doctrine  is  held  in 
Maryland,(4)  and  Massachusetts.(5) 

Where  the  plea  was  that  the  distress  was  nof  made 
within  twenty  years  next  after  the  time  when  the  right 
to  distrain  first  accrued,  and  replication,  that  the  dis- 
tress was  made  within  twenty  years  next  after  the 
time  when  the  right  to  make  a  distress  for  the  said 

(1)  t  Rawle  273.  See  Clemson  v.  Davidson,  5  Bin.  399. 

(2)  Co.  Lit.  143,  b.  Seibert  v.  .M'llenry,  6  W.  301. 

(3)  Mackinley  v.  M'Gregor,  3  Wh.  398. 

(4)  Ciilhini  V.  Bevans,  6  Harr.  &,  Johns.  469. 

(5)  Waterman  i'.  Robinson,  3  Mass.  303. 
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HMit  rn>t  accrued.      It  a\  as   lidd   that  tlic  jilaiiit  ilV  was 
cntitlcii  U)  begin. (1 ) 

'I'll'"  party  having  the  riifht  to  l)ei:in  must  support 
lus  case  by  evidence,  lleshould  l)e  pre|)are(l  to  prove 
the  issue  raised  by  the  pleadings,  and  also  to  shcnv  the 
aniouut  of  damages  to  which  he  is  entitled. 

The  plea  of  non  cr|)it  admits  the  property;  the 
taking,  or  unlawful  detention  only  is  in  issue,  and  to 
this  question  the  evidence  must  apply. (2)  A  general 
order,  before  the  commencement  of  the  suit,  to  a 
servant,  not  to  deliver  the  goods  to  the  plaintiff,  is 
admissible  in  evidence,  as  tending  to  prove  an  unlaw- 
ful detention. (3)  But  it  is  said  special  matter  in 
justification  cannot  be  given  in  evidence  under  this 
plea. ( 1)  If  the  sheriff  returns  that  he  has  replevied 
the  property,  it  is  conclusive;  evidence  will  not  be  re- 
ceived to  contradict  it,  eith(M-  in  whole  or  in  part. (5) 
Tiie  averment  of  an  unlawful  taking  is  made  out  by 
proof  that  the  defendants  obtained  possession  of  the 
goods  from  a  person  not  authorized  to  sell  them.(C)) 

The  plea  of  cepit  in  aho  loco  obliges  the  plaintiff  to 

(1)  Collier  V.  Clark,  r.  Adol.  &  Ellie,  N.  S.  4G7. 

(2)  'J  Stark.  Ev.  711.      Markinlry  f.  M'Grri,'or,  :{  Wli,  .'198. 

(3)  Johnson  i'.  lluwc,  '.J  (iilm.TH  31','. 

(4)  M'Farland  v.  IJarkcr.  1   Mass.  l!r,3. 

(5)  Philiipa  v.  Hyde,  1  Dall.  IU\).     Knowlcs  v.  Lord,  i  Wli.  r)Ot. 
(0)  Gray  v.  Nathans,  I  Pike  f).')?. 
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provo  cither  tlmt  tlio  cattle;  or  ^oods  were  t<'ik(;n  in 
the  place  mentioned  in  the  declaration,  or  tiiat  they 
were  in  the  defendant's  possession  in  that  place;  lor, 
as  the  dereridant  took  them  wroni^fnliy  at  first,  the 
wroiif^  is  continued  niid  repeated  in  every  place  in 
uliieli  he  afterwards  detains  tiiem.(l) 

Upon  issue  taken  on  a  plea  of  non-tenuit  modo  et 
forma,  or  of  non  demisit,  v^c,  in  har  of  an  avowry  for 
rent  in  arrear,  the  defendant  must  prove  the  holding  as 
alleged  in  the  plea;  and  a  variance  as  to  the  amount 
of  annual  rent  will  be  fatal.(2)  So  if  there  is  a  mis- 
statement of  the  day  on  which  the  rent  becomes 
due;(3)  but  not  if  the  amount  due  is  misstated. 
Where  the  defendant  made  cognizance  for  rent  for 
two  years  and  a  quarter,  ending  on  a  day  specified, 
it  was  held  to  be  suflicient  to  prove  that  lie  was  en- 
titled to  rent  for  two  years,  ending  on  that  day.(4) 
Where  the  declaration  was  for  taking  cows  in  four 
closes,  and  the  avowry  stated  the  holding  at  a  certain 
yearly  rent,  and  the  evidence  was  that  the  four  closes, 
and  also  two  others,  were   held  at  that  rent,  it  was 


(1)  Walton  i'.Kersop,2  Wils.  351.  Johnson  y.  Wolycr,  1  Sir. 
507.     Aliercrombie  t-.  Parkhiirst,  2  B.  &  P.  181. 

(2)  Cossey  v.  Diggons,  2  U.  &,  Alderson  51G.  Brown  v.  Sayre, 
4  Taunt.  .320.  Ryder  i'.  Malbon,  3  C.  &  P.  591.  Tice  v.  Norton, 
4  Weiui.  G03. 

(3)  Starkie  Ev.  2  Vol.  p.  71G. 

(4)  Forty  V.  Imbcr,  G  East  434. 
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lield  to  he  no  v;iri;uicc.(l)  Altliough  tlio  tenant  may 
not  pl(^a(l  nil  halniit  in  tcniMncntis,  or  prove  tlic  lantl- 
lord's  inability  to  demise  nndor  the  plea  ofnon  tenuit, 
or  non  diinisit;  li(^  may  show  that  the  landlord's  title 
has  expired  subsequently  to  the  lease,  and  that  he  has 
Ixjcn  compelled  to  pay  rent  to  another.(2) 

When,  by  misrepresentation  and  fraud,  the  owner 
of  land  has  been  induced  to  execute  a  lease  whereby 
ho  admits  himself  to  be  tenant,  upon  the  issues  ofnon 
demisit  and  no  rent  in  arrear  it  will  be  competent  for 
him  to  show  these  facts, and  the  fact  that  he  was  per- 
suaded to  <,nve  up  his  estate  by  it,  is  the  strongest 
evidence  of  misrepresentation  and  fraud. (3) 

If  the  tenant,  prior  to  the  time  at  which  the  rent 
distrained  for  became  due,  purchased  the  premises, 
with  the  assent  and  by  the  advice  of  the  landlord,  that 
fact  may  be  j^iven  in  evidence  under  the  plea  of  non 
tenuit  or  non  demisit,  for  the  plaintilV  may  traverse 
the  tenancy. (1) 

Proof  that  the  plaintilf  was  let  into  possession  of 
land  under  an  agreement  for  a  lease  before  the  lease 

(1)  Hargreavc  v.  Slierwiii,  (>  !5.  <^  C.  'M.  Page  r.  Cliurk,  10 
Moore  204. 

(2)  Kngland  v.  Sladc,  1  'I'.  \i.  (\H'i. 

(3)  Robins  v.  Kilclicn,  8  W.  .'JDO. 

(1)   Syllivaii  V.  Straddling,  '2  Wils.  208.     Hill  V.  MilliT,  5  S.  ,t 

R.  :<:.:.. 
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was  executed,  is  not,  of  itself,  evidence  of  a  tenancy. ( 1 ) 
But  Avlierc  a  person  Jiad  been  in  possession  for  more 
than  a  year  under  an  agreement  for  a  lease,  and  had 
paid  rent,  it  was  said  a  valid  distress  might  he  made, 
and  these  facts,  given  in  evidence,  were  enough  to 
support  an  avowry.(2) 

The  plea  of  no  rent  in  arrear  admits  the  tenancy  as 
alleged  in  the  avowry  ;(3)  and  the  plaintilf  nmst  prove 
that  the  rent  has  been  paid  ;(3)  and,  in  England,  it  has 
been  held  that  a  plea  of  a  former  distress,  for  the  same 
rent,  is  not  sufficient,  unless  it  allege  that  the  rent 
was  satisfied  thereby,(4)  the  onus  of  proving  the 
satisfliction  being  on  the  plaintifl'.  The  supreme  court 
of  Pennsylvania  lias  refused  to  recognise  this  doc- 
trine, and  it  seems  with  great  reason,  as  the  landlord, 
especially  since  the  act  3  Win.  and  Mary,  sess.  1,  ch. 

5,  and  the  act  21st  March,  1772,(5)  has  the  sole  con- 
trol of  the  distress,  and  is  bound  thereby  to  sell.(G) 
Where  the  goods  of  a  sublessee  were  taken  by  the 

(1)  Hcgan  V.  Johnson,  2  Taunt.  148.  Dunk  v.  Hunter,  .")  Barn. 
&  Aid.  322.     Hayward  v.  Haswell,  G  Add.  &  Ellia  265. 

(2)  Knight  v.  Bennet,  3  Bing.  3G1.     Ilamerton  v.  Stead,  3  Barn. 

6,  Cress.  478.  ]Mann  v.  Lovejoy,  1  Ry.  &  Mo.  355.  Chapman  v. 
Bluck,  4  Bing.  N.  C.  187.     Staniforlh  v.  Fox,  7  Bing.  500. 

(3)  2  Stark.  Ev.  717.  Hill  v.  Miller,  5  S.  &  R.  357.  Alexander 
V.  Harris,  4  Cranch  299. 

(4)  Iludd  V.  Ravenor,  2  B.  &  B.  602.  Lear  v.  Edmonds,  1  B. 
&  Aid.  157. 

(5)  1  Smith's  Laws  370. 

(6)  Quin  V.  Wallace,  6  Wh.  452. 
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paramoimt  landlord  as  a  di.-tross  lor  rcir,  il  was  iicld 
that,  on  tlic  pica  <»!  ii<>  rnit  ancar,  it  ua.s  c()m])i'tciit 
for  the  sublessee,  i>laiiil ill' ill  replevin,  lo  prove  that  tlu; 
defendant  had  pre\  iously  distiaiiied  the  goods  of  the 
mesne  tenant  Tor  the  same  rent,  and  <nU\  the  sanie; 
and  that  the  defendant  innst  show  that  the  distress 
first  taken  was  insullicient.(  I)  Of  course  a  plea  of 
fornicr  distress  for  the  same  rent  would  have  been 
good,  without  alleging  satislaction.  Judge  Kennedy, 
after  reviewing  the  opinions  in  Iludd  r.  Ravenor,  and 
Lear  v.  l/lmoiids,  says,  "These  opinions,  as  to  tlie 
construction  of  the  statute  W.  and  M.,  though  coming 
from  liigldy  respectable  judges,  would  appear  to  have 
been  advanced  without  nnich  consideration,  without 
any  satisfactory  course  of  reasoning  to  support  them, 
and  in  direct  opposition,  as  I  think  I  shall  show  in  the 
sequel,  to  the  principle  laid  down  and  established  in 
the  King's  Bench,  in  Vaspor  v.  Edwards.  They,  there- 
fore, can  have  no  influence  upon  onr  judgment  in 
giving  to  our  act,  in  relation  to  the  same  matter,  .1 
dilferi'Ut  construction,  when  its  various  provisions,  as 
well  as  tin.'  language;  employed,  would  seem  to  rc(iuire 
It.  Consideriui:  then,  as  N\e  do,  our  act,  as  to  the 
sale  of  the  goods,  to  Im;  imperative  on  the  landlord,  it 
would  seem,  therefore,  to  give  to  the  distress,  the 
character  ol  an  execution.  TIk- onl\  diirereiice  nn  liicli 
now  exists  between  goods  taken  bv  the  landlord  as  a 
distress  for  rent,  and  tlK)se  taken  in  execution  by  the 

(1)  Quill  V.   Wallace.  U  Wli.   101. 
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shcrifl',  is,  tliat  tlic;  ioriiicr  arc  roplcviahle,  whereas  the 
latter  are  not.  l^it  tliis  is  entirely  immaterial,  in  re- 
gard to  tlic  legal  elleet  of  a  distress  in  diseharfring  the 
rent,  as  long  as  the  goods  are  not  taken  from  the 
landlord  hy  a  replevin;  and  evtii  if  lliey  are,  it  can 
make  no  diflcrence,  because  they  must  be  restored  to 
him  again,  provided  the  distress  was  lawfully  taken. 
The  legal  effect  of  the  shcriff^'s  taking  goods  of  the 
defendant  in  execution,  to  the  amount  or  value  of  the 
debt,  is  well  settled  to  be  a  discharge  of  the  defen- 
dant from  the  judgment,  and  all  further  execution, 
although  he  does  not  satisfy  the  plaintin';(  1 )  or  has  not 
returned  the  writ;  and  it  will  be  a  bar  to  a  scire  facias 
on  the  judgment,  so  that  the  plaintiff  cannot  have  a 
second  execution.(2)  And  why  should  not  the  same 
doctrine  and  principles  be  applied  to  goods  distrained 
by  the  landlord,  when  of  sufficient  amount  to  pay  the 
rent?  If  there  be  any  difference  in  reason  between 
the  two  cases,  it  is  against  the  landlord,  for  he  either 
distrains  himself  in  person,  or  by  a  bailiff  of  his  own 
appointment,  and  therefore  has  the  goods  in  his  own 
hands,  and  under  his  own  control,  so  that  he  can,  by 
a  sale  thereof,  satisfy  the  rent;  whereas  the  execution 
creditor  is  in  some  degree  dependent  upon  the  shcrifi^s 

(1)  Slie  V.  Finch,  2  Roll.  Rep.  57.  S.  C.  Cro.  Jac.  514.  Clerk 
V.  Withers,  6  Mod.  292,  299.    S.  C.  1  Salk.  323. 

(2)  Mountiiey  v.  Andrews,  1  Cro.  Eliz.  237.  S.  C.  4  Leon.  150 
and  S.  P.  in  Clerk  v.  Wiiliers,  2  Ld.  Raymond  107-2.  2  Saund.  47, 
a,  note  1. 
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movoiucnt,  lor  olitaiiiiiiij;  actual  satisl'action  of  his  debt. 
Ill  Moiiiitiicy  V.  Andrews,  llic  (li'lciulant  pleaded  to  a 
scire  facias  upon  a  iud<rinciit  against  liiin,  that  upon  a 
fieri  I'acias  directed  to  the  siierilf  of  the  county  ol 
Leicester  for  levvinir  the  debt,  lie,  l)y  force  thereof, 
took  divers  sheep  of  the  drlendants  for  the  debt,  and 
dctaincth  them.  And  this  was  Ik  Id  by  tlic  court  to  be 
a  good  pica,  notwithstandinnj  it  was  not  alleged  that 
the  plaintiff  was  thereby  satisfied.  The  value  or  suf- 
ficiency of  the  sheep  to  satisfy  the  debt  is  not  set 
forth;  and  it  is  plainly  inferable  that  they  had  not 
been  sold  or  disposed  of  by  the  sherifi',  but  still  re- 
mained with  him.  Tiie  ])ri!uij)le  of  this  case  is  re- 
cognised and  approved  by  three  of  the  judges  in  Clark 
V.  Withers  ;  first,  by  Gould,  J. ;  second,  by  Powell,  J. ; 
and.  third,  by  Holt,  C.  J. :  seeing,  then,  it  is  not  requi- 
site that  the  defendant  should  set  forth  in  his  plea  the 
value  or  sufliciency  of  the  goods  taken  in  execution  to 
satisfy  the  judgment,  it  follows,  of  course,  that  he  can- 
not be  required  to  prove  more  tlian  what  is  contained 
in  it ;  so  that,  if  the  goods  have  been  found  insufhcient  to 
satisfy  the  judgment,  it  will  lie  upon  tlu^  ))laintilf  to 
prove  it.  IJtJsides,  as  it  has  ever  bi m  considered  op- 
pressive, and,  therefore,  unlawful,  to  make  a  second 
seizure  of  the  defendant's  goods  for  the  same  debt,  or 
a  second  distress  of  the  t<iiaiil's  gnods  lor  the  same 
rent,  without  some  necessity  or  good  cause  for  it;  the 
presumption  is,  that  goods  suniciciit  were  laktii,  in 
either  case,  in  ths  first  instance,  and  tlier(  loic  ii  i-tlial 
It  rests  uj)on  the  plaiiitijf  in  the  judgment,  or  the  land- 
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lord  claiming  tlu^  rent,  to  repel  this  j)rcsumptioii  hv 
evidence,  and  to  show  «omc  justifiable  cause  for  re- 
sortin<T  to  a  second  seizure  or  distress.  Tliis  doctrine 
is  laid  down  and  cstal)lished  by  the  decision  of  the 
court  of  King's  Bench,  in  Vasper  v.  l*M\vards  or 
Eddowes,  12  Mod.  658,  1  Ld.  Raym.  720,  1  Salk. 
248.  A  cause  that  was  spoken  to  several  times  by 
counsel  at  the  bar,  and  one  in  which  the  judges, 
after  great  consideration,  delivered  their  opinions 
seriatim;  Gould,  J.,  dissenting  (not  as  to  the  goodness 
of  the  plea,  but  in  regard  to  the  replication,)  from 
Holt,  C.  J.,  and  Powis  and  Turton,  Justices.  The 
action  was  trespass,  quare  clausum  fregit,  and  feeding 
on  the  plaintiff''s  grass  with  a  pig.  The  defendant 
pleaded  not  guilty  as  to  all,  except  the  trespass  by  the 
pig;  and  as  to  that,  that  the  plaintiff"  had  taken  the 
pig  doing  the  damage,  and  impounded  it  in  a  com- 
mon pound  at  J.,  and  there  the  said  pig  ex  causa  pre- 
dicta  detinuit.  The  plaintiff',  by  his  replication,  con- 
fessed the  taking  and  iinpounding,  but  alleged  that 
afterwards  the  pig,  without  his  consent  and  will,  did 
escape  out  of  the  pound;  to  which  the  defendant  de- 
murred. The  plea  was  held  good,  and  the  replication 
of  the  plaintiff'  bad,  because  he  did  not  undertake  to 
show  thereby  that  the  escape  was  without  his  default. 
The  distress,  it  will  be  observed,  being  taken  damage 
feasant,  was  taken  merely  as  a  pledge,  and  could  not 
be  sold  by  the  plaintiff';  which  made  the  case  stronger 
for  him  than  it  would  have  been,  could  he  have  satis- 
fied himself  by  a  sale  of  the  distress.     The  court  held 
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that  Ixlorc^  the  distress  is  made  in  siicli  case,  the  j)laiii- 
titVlias  choice  eitlicr  to  distrain  or  hriii^  his  action  of 
trespass;  but  havinir  ina<l(;  his  ehxtioii,  iind  taken  a 
distress  in  that  case,  he  could  iK^ver  have  recourse  to 
any  other  remedy,  till  that  which  Ik;  had  adopted 
proved  inclVectual  through  the  act  of  (Jod,  or  the 
wronu  of  the  defendant,  neither  of  \vliicli  -sviis  allefjcd 
1)V  the  phiintilVin  his  re|)lieatioii.  It  is  clear  that  (lie 
judges,  in  delivering  their  opinions  as  to  a  distress 
heini;  prima  facie,  a  bar  to  a  second  distress,  or 
another  remedy,  make  no  distinction  between  a  dis- 
tress for  rent  and  a  distress  damage  feasant ;  so  that 
if  a  distress  be  taken  for  rent,  an  action  of  covenant 
or  debt,  or  case  for  use  and  occupation,  cannot  be 
su[>ported  for  it  afterwards,  without  the  landlord's 
showinji  that  lie  had  lost  the  benefit  of  the  distress 
without  any  default  upon  his  part;  or  that  it  had,  upon 
a  sale  thereof,  proved  insullicitMit  to  pay  the  whole  of 
the  rent,  and  that  liis  action  was  only  brought  for  the 
residue.  "It  is  enough,"  says  Lord  Holt,  "for  him 
that  is  distrained,  to  show  a  distress  taken,  and  it 
behooves  the  other  side  to  show  how  llu;  possession  of 
it  happened  to  l>c  lost;  and  since  lu;  has  lost  tiie  pos- 
session, he  knows  best  how."  And  so  it  may  b«>  said 
in  the  case  Ix-fore  us,  that  it  was  enoui;h  for  the  i)lain- 
tifVto  show  a  prior  distress  taken  for  the  same  rent, 
but  after  that  was  shown,  if  behooNcd  the  (h'teii(hint, 
who  had  the  possession  and  control  of  the  distress,  to 
show  what  had  become  ot.  or  been  done  with  it,  and 
if  he   has   j)arted  with   it,  he  best   ktunvs,  and   oni:ht, 
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thcrcforo,  to  show  it.  He  lias  evidrnco  of  its  value 
witliin  his  knowledjre,  or,  at  least,  must  be  presumed 
to  have,  which  the  |)laiiitilV  cannot  he  e.\[)ected  to  have, 
as  it  was  his  duty  to  have  it  appraised:  and  if  he  sold 
it,  he  ought  to  give  an  account  thereof,  by  showing 
the  price  at  which  the  articles  distrained  on  were 
respectively  sold ;  otherwise  the  fair  presumption  is, 
that  he  is  fully  paid  the  amount  of  his  rent ;  and 
especially,  as  would  seem  from  the  paper  book  here, 
that  instead  of  evidence  being  given,  going  to  repel 
this  presumption,  evidence  was  given  on  the  part  of 
the  plaintiff  showing  that  the  former  distress  was  of 
suilicient  value  to  satisfy  the  whole  amount  of  the  rent 
claimed.  And  these  are  the  principles  which  would 
seem  to  govern  in  the  case  of  a  sheriff,  who  has  taken 
goods  under  an  execution  placed  in  his  hands,  and 
would  make  it  his  duty  to  show  by  proof,  after  evi- 
dence given  of  his  having  taken  the  goods,  how  he 
had  disposed  of  them,  and  what  they  had  brought  at 
sale,  if  any  appeared  to  have  been  made.(l)  We, 
therefore,  think  that  the  district  court  was  wrong  in 
charging  the  jury,  that  the  plaintiff  was  bound  to  show- 
that  the  goods  first  distrained  had  been  converted 
into  money,  and  were  sufficient  to  pay  the  whole  rent. 
On  the  contrary,  we  are  of  opinion,  that  it  was  in- 
cumbent on  the  defendant,  in  order  to  justifv  his 
making  the    second  distress,  to   show  how,  and    in 

(1)  Beale's  Exs.  v.  The  Com.  11  S.  «fe  R.  299,  304.     Little  v. 
Delaney,  5  Binn.  273,  3. 
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\\li;i(  maiHHM"  the  first  had  Imcii  (li>j)OSP(]  of  hv  liiiu, 
as  it  Avjis  entirely  iiiuli  r  his  control,  and  to  show  that, 
upon  a  lawful  disposition  made  of  it  by  him,  it  had 
proved  insulTicicMit  to  pay  the  whole  of  the  rent.  Wc 
consider  Lear  v.  I'^dnionds,  lludd  v.  Kavenor,  noticed 
before,  and  Lingham  v.  Warren,  [2  B.  &  B.  3G.  E. 
C.  L.  K.  Vol.  G,  p.  10,)containin<T  the  same  principle, 
as  repugnant  to  the  princi[>le  of  W'lspcr  v.  ICddowes, 
which  may  be  regarded  as  a  binding  authority  upon 
us,  it  having  been  decided  before  the  revolution,  and 
which  settles  the  principle  that  a  party  having  a  right 
to  distrain,  cannot,  after  having  made  a  distress,  re- 
sort to  any  other  remedy  for  the  same  cause,  without 
showing  that  the  distress  has  been  rendered  unpro- 
ductive cither  by  the  act  of  (Jod,  or  the  act  of  the 
person  from  whom  it  has  been  taken.""(l) 

A  failure  u{)on  the  part  of  the  landlord  to  comply 
with  stipulations  in  the  lease  which  enter  into  the 
considcratinii  therefor,  as,  for  instance,  to  do  cer- 
tain repairs,  take  away  his  right  to  receive  the  rent, 
or  so  niurii  of  it  as  is  ecjuivalent  to  the  loss  sus- 
tained by  the  tenant,  and  this  failure  may  be  given  in 
evidence  under  the  plea  of  no  rent  in  arrear.(!:2)  \ot 
so  where  the  |)romise  to  repair  forms  no  part  of  the 
original  contract, (;{)  and  tlic  j)rop(M'  measure  ol  da- 
maiies  in  such  a  case   is   the  diHerence  lietween  the 

« 

(1)  Qiiin  V.  Wallarr,  0  Wli.   ir.J,  ini. 

(2)  Tairman  r.  Flurk,  ')  W.  niO. 

(3)  Phillips  V.  MongcB,  I  \Vh.  Vi'.T,. 
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worth  of  the  premises  in  tlio  coiuhtion  in  whicli  they 
rcm.iiiird,  and  that  whicli  they  would  have  heen  in, 
had  the  landlord's  covenant  heeu  performed;  or  in 
other  words,  so  mucli  less  as  they  would  have  rented 
for  without  the  coven;iiit.(l) 

Where  the  replevin  is  by  a  stranger,  the  tenant 
is  not  a  competent  witness  under  the  plea  of  no 
rent  arrear  to  prove  that  no  rent  is  duc;(2)  but 
he  is  competent  to  prove  that  the  property  be- 
longed to  the  plaintifl',  and  not  to  himself,  the  te- 
nant.(3) 

Where  issue  was  joined  upon  non  tenuit,  and  also 
upon  the  plea  of  nothing  in  arrear,  it  was  held  that  the 
first  issue  being  foujid  for  the  plaintiff,  the  second  be- 
came immaterial;  and  that  the  proper  course  was  to 
discharge  the  jury  from  giving  a  verdict,  but  that  if 
any  verdict  was  entered,  it  must  be  for  the  plaintifr.(4) 
If  the  fact  of  the  defendant  being  bailiff  is  put  in  issue, 
evidence  of  a  subsequent  ratification  and  approval  will 
be  sufficient,  although  there  was  no  prior  coinniand 
given.(5) 


(1)  Fairman  v.  Fliick,  5  W.  517. 

(2)  Kessler  v.  M'Conachy,  1  R.  435.    Rush  v.  Flickwire,  IT  S. 
&R.  82. 

(3)  M'Conachy  v.  Kessler,  3  Penna.  467. 

(4)  Cossevf.  Diggons,  2  R,  &  Aldcr?on,  510. 

(5)  Trevihau  v.  Pine,  11  Mod.  112. 
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\[  it  is  int(Mi(ltMl  to  j)roc((Ml  under  17  Cli.  'J.  cIi.  7, 
tlic  ;ivo\v;iiit  shoiiltl  Ix^  |>r('|);iro(l  to  j>rovi'  tlu*  amount 
of  rent  in  arrcar,  and  also  tlic  valno  oftlio  distress, 

\\'hcrc  issue  is  taken  on  a  plea  of  tender  of  amends 
to  the  person  entitled  to  receive  tiu-m,  it  seems  that 
evidence  of  a  tender  to  tlie  haililV  making  the  distres?, 
the  principal  beinir  present,  is  insuliicient.  JJut  if  a 
distress  be  made  by  a  bailiff,  in  the  absence  of  the 
principal,  and  the  baililV  be  proved  to  be  his  usual  re- 
ceiver, a  tender  to  the  latter  seems  to  be  equivalent  to 
a  tender  to  the  principal.(l) 

Under  the  plea  of  property,  the  defendant  is  at  liberty 
to  show  either  a  general  or  special  property  in  him- 
self, either  by  bill  of  sale,  delivery  from  the  plaintill",  or 
otherwise. (2) 

In  England  it  seems  to  have  been  held  that  this  was 
purely  an  aflirnmtive  plea,  and  threw  tlu^  onus  upon 
tlie  defendant.  In  Pennsylvania, (ii)  and  Mar\land,(l) 
on  the  contrary,  it  has  been  held  that  this  plea  throws 
the  burden  of  proof  on   the   plaintilV  in   r(>pl(^vin,  to 


(1)  fiilb.  Koj).  00.    rilkiiigton  t'.  Hastings,  f)  Co.  7.').    Hrownc  v. 
Powell,  1  Diri},'.  2:<0. 

(2)  1  Ycalcfl  197. 

(3)  Marsh  v.  Pier,  i  H.  '2<L     Clcmson  v.  Davidson,  T)  Hiiiii.  .M9!>. 
Mackinley  v.  M'Grcjror.  :{  \\h.  3i»8. 

(1)   V,  Harris  A;  John.  171. 
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prove  property  in  liiinself.     Possession  is  prima  facie 
evidence  ortitle.(l) 

If  a  person  procures  tin;  delivery  of  ^oods  under  a 
ficlilious  pretext  of  a  piir(  liase  U[)on  credit,  without 
intending  tliat  the  seller  shall  he  paid  for  them,  this 
is  such  a  fraud  as  will  vitiate  tlic  sale,  and  prevent 
tlie  property  from  heing  changed  by  tlie  pretended  pur- 
chase.(2)  In  order  to  prove  such  a  fraud,  it  is  not 
absolutely  necessary  to  prove  a  false  pretence,  or  other 
direct  artifice,  in  respect  to  the  individual  purchase 
sought  to  be  avoided. 

It  may  be  shown  that  the  transaction  immediately 
in  issue  was  one  of  a  series  of  acts,  which,  taken  to- 
gether, evince  the  existence  of  a  preconceived  design 
to  obtain  possession,  without  paying  for  them,  of  a 
quantity  of  goods,  of  which  those  in  question  are  a 
part.  Thus  it  may  be  shown  that  the  quantity  of 
goods  purchased  on  credit  from  many  persons  was 
inordinately  large,  in  proportion  to  the  regular  pur- 


(1)  Lynch  v.  Welsh,  3  Barr  297. 

(2)  Noble  V.  Adams,  7  Taunt.  59.  Abbotts  i'.  Barry,  o  Moore  98. 
Peer  i".  Humphrey,  2  Ad.  &  El.  495.  Earl  of  Bristol  v.  Wilsmore, 
1  B.  &  C.  514.  2  D.  &  R.755.  Read  v.  Hutchinson, 3  Camp.3.i2. 
Ferguson  v.  Carrington,  9  B.  &  C.  59.  Taylor  v.  Plumer,  3  M.  & 
Selw.  562.  1  M.  &  Selw.  517.  Irving  v.  Motley,  7  Bing.  513.  Buf- 
fington  V.  Gerrish,  15  Mass.  156.  Palmer  v.  Hand,  13  Johns.  434. 
Mowroy  v.  Walsh,  8  Cow.  238.  Williams  v.  Merle,  11  Wend.  80. 
Root  V.  French,  13  Wend.  570.   Ilodgden  v.  Hubbard,  18  Vt.  504. 
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posrs  of  tlic  appnrnit  l)iisincss  of  tlin  party  (il)tainin«' 
tliotn:  tliat  tlioy  wca'c  not  kept  or  dealt  witli  in  a  place 
or  ill  a  manner  to  indicate  that  tliey  had  hecn  fairly 
iicqiiircd,  f(»r  tlic  j)in-|)(>s(;  of  regular  husiness;  that 
forced  sales  ^m'vc  made  at  an  under  value,  of  ijoods 
bought  shortly  before  upon  credit ;  thai  the  subsequent 
conversations  and  deportment  of  the  party  were  indi- 
cative of  a  desifrn  to  evade  payment,  and  to  make 
unju.st  appropriations  of  the  property.(l)  The  ellect 
of  such  evidence  is  for  the  jnry.  IJut  this  doctrine 
ought  not  to  be  extended  so  far  as  to  enable  the  ori- 
ginal vendor,  uho  has  been  imposed  upon,  to  follow 
goods  into  the  hands  of  purchasers  who  have  become 
interested  in  them,  bona  fide,  in  the  regular  course  of 
bu?iness.(l) 

A  verdict  and  judgment  between  the  same  parlies 
or  their  privies,  on  the  same  subject  matter,  whetlier 
in  the  same  or  in  a  diflerent  form  of  action,  is  admis- 
sible and  conclusive.  Therefore,  if  P.  brings  an  action 
for  the  price  of  goods  against  N.,  the  record  of  the 
judgment  is  Jidmissible  and  conclusive  on  the  issue  of 
property,  in  replevin  for  tlic  same  goods,  brought  by 
P.  against  a  j)ur(liascr  under  N.;  and  tlii<,  wli('th(>r 
the  judgment  he  lor  tix-  j)laiiitiir  or  the  dei'endant  in 
the  first  action.  It  ncc^l  not  be  s|)ccially  j)lead<'d,  but 
under  the  general   j)lea  of  property  is  admissible  and 

(1)  Mackinlry  v.  M'CJrrpor,  M  Wli.  HTO.  l^)\vloy  v.  Bipolow,  12 
Pick.  M07.  HulTinglon  r.  (Jcrrisli,  1.')  Mass.  ino.  Mowroy  r. Walsh, 
8  Cow,  'Z'.i'^.  Kriowlcs  v.  Lor<l,  i  Wli.  500. 
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conclusive :( I)  tliotiirli  it  is  sometimes  held  that  to  he 
conclusive  it  should  he  specially  jjleaded  in  har.(2)  And 
where  <'-oods  have  heen  taken  on  rei)levin  in  one  state, 
and  removed  hy  the  plaintilFto  another,  and  the  defend- 
ant in  the  original  suit,  or  one  claiming  uii(l<  r  liim,  seeks 
to  regain  the  i)Osscssion  of  the  goods  hy  a  counter 
replevin  in  the  new  jurisdiction,  the  record  of  the  prior 
replevin  may  he  given  in  evidence  under  the  plea  of 
property,  without  heing  specially  pleaded,  and  will 
entitle  the  defendant  to  a  verdict.(3)  Under  this  plea 
the  defendant  will  not  be  allowed  to  prove  that  he  has 
made  advances  on  the  goods  as  factor,  in  order  to 
establish  a  special  property  in  them  by  way  of  lien. (I) 

Where  the  property  has  been  delivered  to  the  plain- 
tiff, and  the  jury  find  for  him,  they  should  assess  the 
damaires  for  the  detention,  and  he  is  entitled  to  com- 
pensation  for  any  deterioration  in  value  of  the  goods 
replevied,  while  they  were  in  the  hands  of  the  defend- 
ant,(5)  and  also  for  his  time  lost  and  expense  incurred 
in  searching  for  his  property,(G)  and  to  the  hire  of 
slaves.(G)     Where  the  property  has  not  been  delivered 

(1)  Marsh  V.  Pier,  4  R.  273.  Penrose  v.  Green,  1  INIiss.  771. 
Bower  v.  Tallman,  5  W.  &  S.  556. 

(2)  Cleaton  v.  Chambliss,  6  Randolph  86.  Souter  v.  Beymore,  7 
Barr  417. 

(3)  Lowry  v.  Hall,  2  W.  <fc  S.  I'iO. 

(4)  Buckley  v.  Handy,  2  M.  449. 

(5)  Gordon  v.  Jenney,  16  Mass.  465. 

(6)  Bennett  v.  Lockwood,  20  Wend.  223.  Dorscy  v.  Gassaway, 
2  Har.  «&;  John.  413. 
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to  him,  the  jury  sliould  also  fiiid  tlic  vahic  of  the  pro- 
p(M-t\ . 

It  tlio  plaintill'  intends  to  tak(^  a  verdict  under  tlie 
Ptatuti'  17  Car.  '2{\,  he  nuist  see  that  the  jury  find  dis- 
tinctly the  (tinount  of  the  rni/  (inrtir,u.m\  also  (/if  value 
of  the  dislrcss.  Both  hranchcs  are  ahsolutely  necessary 
to  entitle  hini  to  a  judgment  on  the  verdict  under  the 
statute. 

The  verdict  for  the  defendant  is  simply  for  the  de- 
fendant, assessing  damages  for  the  unjust  caption  and 
detention  under  the  writ.  The  jury  should  not  value 
the  property  wiien  they  find  for  the  defendant.(l )  This 
rule  has  an  exception  in  New  Hampshire,  where  the 
judgment  of  retorno  hahendo  seems  to  he  aholishcd. 
And  in  Delaware,  in  some  cases,  the  defendant  is  en- 
titled to  recover  the  value  of  the  property  replevied  in 
dainages.(l) 

In  Michigan,  Tennessee,  and  Arkansas,  under  their 
statutes,  tlie  defendant  is  entitled  to  have  the  value  of 
the  goods,  ;ind  damages  for  their  <letention,  found  by 
the  jury.  In  Tcimessee,  tiie  damages  are  to  he  as- 
sessed at  six  j)er  cent,  on  tin*  value  from  the  time  of 
taking.  In  Michigan,  daiiiai^cs  may  be  given  to  any 
amount  not  exceeding  fifty  j)er  cent. 

(1)  ?:a«lon  V.  Worthington,  T)  S.  &:  U.  K<2.  Soo  post  i-li.  •'Jiidn;. 
mt'iil  in  Replevin." 
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Wliorc  the  goods  liavo  been  delivered  to  llio  pl.iiii- 
tifr  in  replevin,  ho  will  not  he  .-illowed  to  discontinue, 
and  tiiere  may  he  cases  in  which  the  same  rule  would 
he  adopted  where  the  goods  remained  with  the  de- 
fendant.(1)  The  avowant,  thouii;li  an  actf)r,  cannot 
discontinuc.(2)  But  it  seems  the  plaint  ill"  is  not  obliged 
to  take  a  verdict,  but  may  sullbr  a  non-suit.(:J)  The 
defendant,  however,  cannot  non-suit  the  plaintiff,  be- 
cause he  neglects  to  have  his  case  put  down  for  trial. ( 1 ) 

(1)  Broom  et  al.  v.  Fox,  2  Yeates  530. 

(2)  \h.  Long  I'.  Biickorulire,  1  Str.  lOH,  112. 

(3)  Mnrgatroyd  v.  M'Cliire,  4  Dull.  342. 

(4)  Jones  v.  Concannon,  3  T.  R.  001.  Berrclt  v.  Forrester,  1 
Johns,  (.'ascs  2-17.  rollz  v.  Curtis,  9  Wend.  197. 
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OF  THK  JUDGMENT. 


The  jiidi^mcnt  in  rcj)lcvin  is  a  matter  of  some 
nicety,  and  should  always  bo  entered  under  the  direct 
supervision  of  counsel.  Where  the  property  has  been 
delivered  to  the  plaintilV  in  the  replevin,  and  he  suc- 
ceeds, he  has  judgment  in  his  favour,  with  damages 
for  the  detention.  If  this  judgment  be  upon  demurrer, 
the  amount  of  the  damages  must  be  ascertained  by  a 
writ  of  iiKjuiry.  If  on  verdict,  the  jur}'  assess  the 
damages.(l)  Compensation  for  time  lost,  and  ex- 
pense incurred  in  searching  for  property  wrongfully 
taken  or  detained,  ought  to  be  included  in  the  sum 
foun(l.('-i)  If  the  defendant  claims  property,  and  puts 
m  a  claim  ]»roperty  bond,  by  wliich  the  delivery  of  the 
property  to  the  ])laintilf  is  prevented,  and  the  issue  of 
proprrtv  is  lound  in  favour  of  the  jtlaintilf,  he  has 
jiidiiniiiit  in  his  favour  for  the  value  of  the  goods 
which  the  inrv  must  fuul,  and  daniages  for  the  deten- 
tion. And  -ucli,  it  is  aj)prehended,  nmst  be  the  judg- 
ment lor    the   plaintiir   in   all    cases  where  the  goods 

(1)  Gilbert  oil  H.  |i.  H-O. 

(2)  Dcimcli  V.  Lockwuod,  'JO  Wcml.  -22:1. 
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have  not  been  delivered  to  him  hy  the  slierill"  in  llie 
first  instance.(l) 

If  tlie  plaintiff  declared  in  the  detinet,  and  the  de- 
fendant appears  and  makes  default,  tiie  plaintilf  shall 
have  judgment  to  recover  all  in  damages,  as  well  the 
value  of  the  chattels  as  damafres  for  the  taking 
them. (2)  And  this,  it  is  said,  is  a  shorter  way  than 
to  sue  a  withernam  and  capias  for  a  return  of  the 
beasts.(3) 

The  ISGth  section  of  the  Code  of  Procedure  in  New- 
York  seems  to  contemplate  a  judgment  of  retorno 
habendo  in  favour  of  the  plaintiff  in  such  a  case, 
though  no  provision  is  made  for  entering  such  a  judg- 
ment. 

The  judgment  for  the  defendant  at  the  common  law- 
is  pro  retorno  habendo.  And,  it  is  said,  if  the  defen- 
dant avows,  and  hath  judgment,  he  shall  have  return 
of  the  beasts  awarded  ;  because  the  avowry  allows  the 
caption,  but  avoids  the  injustice  thereof,  by  showing 
he  had  good  cause  of  taking  such  distress;  and,  con- 
sequently, if  such  cause  of  caption  be  approved  of  by 

(1)  Gilb.  on  Rep.  12G.  Bro.  Ab.  Rep.  15,  p.  208.  Easlon  v. 
Worthington,  5  S.  &  R.  1 30.  Etter  v.  Edwards,  4  Watts  G8.  Moi.re 
V.  Shcnk,  .3  Barr  20.    Philips  v.  Harriss,  3  J.  J.  Marshall  121. 

(2)  Fitz.  N.  B.  150,  c.  7th  edit.  Eastoa  v.  Worlhinuioii,  5  S. 
&  R.  131.  Marsh  r.  Pier,  4  Rawle  2!)0.  liosack  v.  Weaver,  1 
Yeates  178.     Hardy  t-.  Metzgar,  2  Yeates  347. 

(3)  Gilb.  Rep.  126. 
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{\\r  court,  tiloy  must,  in  jiistirc,  rctiini  lli(>  j)lc(l::o  to 
tlic  avowant.  (1)  lUit  on  tiMukr  or  payim-nt  of 
(laiiiafjo?,  satisfaction  Avould  bo  entered  on  the  jurlg- 
iiiciit.  or  tlu^  plaiiitill'  nii^hf,  al'lcr  the  «j;oods  returned, 
bring  detinue  nu  tender  of  damages,  because  notwitli- 
standing  the  judgment  for  return  irr(>|)levisal)le,  tlie 
goods  still  remain  as  pledge;  and  if  the  defendant  re- 
fuse to  make  restitution  of  the  pledge,  upon  tender  of 
the  rent,  his  detention  then  is  unlawful. (13) 

In  Delaware,  on  an  avowry  for  rent,  the  jury  find 
the  sum  due  for  rent  arrear,  and  judgment  is  given  for 
any  sum  so  found  or  ascertained,  as  debt,  uith  costs 
of  suit;  and  like  execution  is  had  as  on  judgments  for 
debt:(3)  in  that  state  interest  is  not  allowed  on  rent 
arrear.(  1) 

Where  the  goods  liave  not  been  taken  by  way  of 
distress,  but  the  netion  is  founded  on  the  right  of  pro- 
perty, and  the  goods  have  been  delivered  on  the  re- 
plevin to  the  plaintiir,  and  there  is  a  verdict  for  the 
defendant,  he  shall  have  judgment  pro  retonio  ha- 
i>en(lo,  without  an  avowry,  because  the  finding  of  pro- 
perty in  the  (leleii(I;iiit  destroys  all  right  in  the  ]»lain- 
t iff,  and  if  lie  have  no  rJLdit  lie  (tii^lit  to  have  no  b(>ne- 
lit  from  his  unjust  complaint;  and,  therefore,  the  court 

(1)  (iilb.  oM  R<|).  1C.7. 

(2)  (iilhcrl  Kc'p.  172.     Kastoii  v.  \V<.rlliin|rlon,  5  S.  <fe  M.  13J. 
(8)  Clark  r.  Ailair,  'A  IlarrinRton  I  l.J. 

(I)  ("aKhvcll  V.  Clcaduii,  :j  IfarriiiL'.   1 .''). 
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award  rostitutioii  to  the  dcfondant,  out  of  whoso  pos- 
session tlio  goods  were  tak(>n:(l)  and  so  of  the  jiuhr- 
mont  on  all  ])leas  that  disalhrin  property  in  tlic  plain- 
tiir.  If  lli(!  jiny  liiid  the  value  of  the  property,  it  is 
merely  surplusage,  and  ni;iy  he  di-rciranicd  in  (Mitcrin'r 
the  judgment,  which  should  !)e  (i  judgment  of  rctorno 
habendo.(2) 

But,  according  to  Sir  Matthew  Ilalc  in  his  Com- 
mentary on  Fitzherbert,  the  jury  would  have  done 
right  in  valuing  the  property,  if  the  beasts  liad 
died  after  the  caption,  or  were  sold,  so  that  the  defen- 
dant could  not  have  a  return,  in  which  case  lie  would 
be  entitled  to  recover  all  in  damages. (3)  In  a  case 
in  Delaware  in  which  corn  had  been  replevied,  it  was 
held  this  was  the  true  course  to  pursue  on  a  verdict 
for  the  defendant  on  a  plea  of  property ;  the  article 
being  perishable  in  its  nature,  the  presumption,  unless 
the  contrary  was  shown,  was,  that  it  could  not  he  de- 
livered on  the  retorno  habendo,  and  therefore  judg- 
ment should  be  given  forthedefendant  for  its  valuc.fl) 

Under  the  statutes  of  New  Hampshire  there  is  no 
judgment  of  retorno  habendo;  but  on  a  verdict  for 


(1)  Broom  et  al.  v.  Fox,  2  Vcatcs  5:U1.     Easion  v.  Worlhini^ton, 
5  S.  &;  R.  \:i2.     Moore  v.  Shenk,  'A  Barr  10. 

(2)  Easton  i-.  Worthins,non,  5  S,  «fc  R.  132. 

(3)  Fitz.  N.  B.  159,  note  c.     Hale's  edition. 

(4)  Clark  v.  Adair,  3  Harrington  113. 
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dcfcnil.'int  tlio  jury  .iro  rrciiiircd  to  find  llio  value  of 
the  property  in  damages,  for  wliicli  the  defendant  is 
entitled  to  judgment  and  exoculion  in  tlie  onhnary 
rorm.(I) 

Tlie  law,  as  held  in  Delaware,  has  some  advantages 
over  that  of  Pennsylvania,  as  laid  do^^Il  in  Easton  v, 
W'orthington,  if  the  doctrine  of  that  case  is  to  be  con- 
sidered as  restricting  the  judgment  for  the  defendant, 
in  all  cases,  to  a  judgment  of  retorno  habendo.  The 
Delaware  law  avoids  the  delay  and  expense  incident 
to  a  proceeding  on  the  bond,  where  the  plaintilV  has 
the  means  of  satisfying  the  judgment:  a  great  point,  as 
the  judgment  of  retorno  habendo  is  practically  of  little 
use  in  obtaining  a  restitution  of  the  property  in  specie, 
and  after  a  proceeding  on  the  bond,  a  sum  for  damages 
is  all  that  the  defendant  receives. 

If  the  defendant,  by  his  pleading,  admits  the  pro- 
perty to  be  in  the  plaintifV,  he  cannot  have  a  judgment 
of  retorno  habendo  without  an  avowry  or  cognizance, 
or  a  suj^iicstion  in  the  nature  of  an  avowry  or  co<Tni- 
zancc,  because  he  leaves  the  plaintilfa  right  to  retain 
his  goods,  when  he  neither  denies  the  property  to  be 
in  the  |)laintiir,  nor  shows  any  cause  why  he  should 
take  them  as  a  ple(l^^<'.(*J)     If  the  tenant  oirers  his 

(1)  U.ll  v.  Harthtl,  7  N.  Ham.  17'^. 

(2)  (;ilb.  108.  \Vilk.0'2.  Simpson  r.  .M'Tarlaml.  18  Tirk.  127. 
Whitwcll  u. Wells,  21  Pick.  25.  Donncr  v.  Coleman,  3  B.  Miinroc, 
101. 
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rent  nt  the  time  of  his  distress  taken,  or  before  im- 
poiunhng,  and  the  lord  refuse  to  accept  it,  he  shall 
never  after  have  return  of  the  beasts,  thouMi  the  rent 
be  in  arrear;  because  the  distress  is  but  a  pledge  for 
the  rent,  and  when  the  rent  is  oflcred,the  pledge  ought 
to  be  restored;  consequently,  the  court  will  never 
award  the  return  of  the  pledge  to  the  lord,  which  he 
ought  to  have  restored  to  the  plaintiff  before  the  re- 
plevin was  taken  out.(l) 

Where  the  defendant  has  removed  the  goods,  so 
that  they  are  not  taken  on  the  replevin,  or  where  he 
retains  them  by  a  claim  of  property,  he  is  not  entitled 
to  a  judgment  of  retorno  habendo.  If  such  judgment 
is  entered,  it  is  erroneous,(2)  and  a  remittitur  of  the 
damages  will  not  cure  the  error,  as  that  is  no  release 
of  the  judgment  for  a  return.(2) 

By  the  statute  7  Henry  8th,  ch.  4,  the  defendant  in 
replevin  is  entitled  to  damages  for  the  unjust  deten- 
tion ;  when  the  cause  comes  to  trial  the  jury  assess 
these  damages,  and  they  form  part  of  their  verdict.(3) 
When  the  judgment  is  by  default,  a  writ  of  inquiry 
must  be  issued  to  ascertain  the  damages  and  costs, 
upon  the  return  whereof,  final  judgment  is  entered  up 
for  the  defendant  to  recover  as  well  the  damaijes  and 


(1)  Gilb.  169. 

(2)  Moore  r.  Shenk,  3  Barr  20.     Ilavrotl  r.  Hill,  2  Dana  1G5. 

(3)  1  Saund.  19o,  n.  3.     Smith  v.  Aurand,  10  S.  &  K.  92. 
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costs  assessed  1)\  tlu^  jury  us  tlic  costs  a(ljii(]<Ted  by  the 
COurt,(l)  and  tins  is  in  addition  to  the  iL'toriio  liahcudo 
for  the  goods.(l) 

In  replevin  lor  several  artieles  uhere  the  plea  is 
property,  and  th(^  jury  lind  j)roi)crty,  in  some  of  the 
articles,  to  1>«'  in  the  j)laintill",  and  in  the  others  to  be 
in  the  defendant, assessini^  to  caeh  tluj  proj)er  danm<^res; 
separate  judgments  must  be  entered  in  favour  of 
each. ('J)  If  the  articles  were  delivered  to  the  plain- 
tilV,  the  judgment  in  i)is  favour  will  be  the  ordinary 
judgment  for  the  plaintilV,  and  will  cover  the  damages 
found  for  the  caption  and  detention  of  the  artieles,  as 
to  which  the  property  has  been  found  lor  him.  The 
judgment  for  the  defendant  will  be  a  judgment  of 
retorno  habendo  for  the  articles,  the  i)roj)erty  of  which 
is  found  in  hnn,  together  with  damages  for  their  cap- 
tion and  detention  on  the  writ.(3) 

The  following  observations,  on  this  subjoet,  are 
translated  from  Lufwich,  page  Ili>7,  *' I  find  that  there 
is  great  variety,  and  sometimes  (as  it  apjxjirs)  some 
contrariety  in  the  judLMucnts  in  r('|)l«'vin,  when  part  is 
found  by  verdict,  or  adjudged  on  demurrer  for  the 
})laintiff,  and  part  for  the  defendant.     As  tlic  precc- 

(1)  1  Saund.  n>S.  11.  '-h     Smith  r.  Aiirand,  H)  S.  <fe  R.  02. 

(2)  Clark  v.  Keilh,  U  Ohio  H.  72.  rowcll  r.  Hinsdale,  .'')  Mass. 
Bi'A. 

:t  Winnard  r.  FuhUt,  Liilw.  1  I'.Kt.  (lark  /•.  Keilh,  U  Ohio  H. 
72.      I'owcU  V.  HiMsdah-,  .'»  Ma^^s.  :n:{. 
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dents  "vvhich  I  Imvc  met  uitli  arc  in  two  books-,  in 
private  hands,  and  it  may  be  of  service  to  others  to 
have  an  account  of  them,  I  insert  a  brief  note  of  them. 
More  especially,  as  I  fmd  no  similar  judgments  in  any 
other  books  of  precedents. 

In  a  book  printed  in  1655,  called  Judgments,  &c., 
or,  commonly,  the  First  Book  of  Judgments,  page  115, 
there  is  a  precedent,  Trin.  9,  Car.  1,  Rot.  1300,  where, 
in  a  replevin  against  A.  and  13.,  verdict  was  obtained 
by  the  plaintiff  against  A.,  and  damages  and  costs 
taxed,  and  B.  was  acquitted  of  the  caption,  and 
damages  and  costs  taxed  for  him,  and  judgment  was 
given  for  the  plaintiff  for  his  damages,  and  costs 
taxed  by  the  jury,  and  the  plaintiff  was  fined  as  to  the 
defendant  B.  But  no  judgment  for  damages  or  costs 
was  given  for  him,  because,  by  the  law,  no  such 
damages  and  costs  are  allowed. 

In  the  same  book,  page  220,  is  another  precedent, 
Trin.  11,  Car.  1 ,  Rot.  1293,  where  property  in  a  heifer, 
part  of  the  chattels  taken,  was  found  to  be  in  defen- 
dant, and  damages  and  costs  taxed  by  the  jury  for  him. 
And  the  other  issues  were  found  for  the  plaintiff,  and 
damages  and  costs  taxed  for  him.  But  no  regard  was 
had  to  the  damages  and  costs  taxed  by  the  jury  for 
the  heifer,  because  such  damages  and  costs  arc  not 
allowed  by  the  law,  and  the  plaintiff  had  judgment  for 
his  damages,  and  costs  taxed  for  him,  <S:c.  And  the 
defendant  had  judgment  given  for  him  to  recover  his 
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(liimn:;o«:,  l)y  reason  ol'tlK^  iJicniisrs,  mikI  in  siicli  sum, 
l)v  ilio  discretion  of  the  justice,  to  the  tlefendaiit  on 
his  request.  And  it  was  sustained,  according  to  tlie 
form  of  the  statute,  and  so  adjudged  by  the  court, 
Avhicli  (as  it  seems)  is  to  ho  intended  of  the  statute 
1  Jac.  1,  Cap.  3,  2  Cro.  520.  Sanuiel  and  llodder's 
case,  p.  204. 

And  in  another  book  called  A  Second  Book  of 
Judgments,  vSjc,  p.  201,  num.  0.  There  is  a  prece- 
dent wlierc  judgment  was  given  for  the  plaintiff  for  the 
damages  and  costs  taxed  by  the  jur}',  wlien  the  pro- 
perty of  part  of  the  goods  were  found  to  be  in  the 
plaintiff  as  administrator,  and  for  the  residue,  that  the 
property  was  in  the  defendant,  and  for  this  residue  the 
plaintiff  was  amerced,  and  (he  defendant  acquitted. 
But  no  return  was  adjudged  to  him,  or  damages  and 
costs  given  to  him,  but  it  does  not  appear  whether 
this  judgment  was  before  or  since  the  statute  1  Jac. 
C.  3. 

And  in  the  same  book,  page  210,  No.  28,  is  another. 
Hill.  1  1.  I'liz.  Rot.  ir)()2,  wlirro  nn  issue,  as  to  part 
of  the  goods,  was  taken  on  non  cej)it,  and  another 
issue  as  to  the  residue;  and  the  issue  f)n  non  cej)it 
was  found  for  the  plaintiff,  and  the  other  issue  lor  the 
defendant;  and  .several  judgments  were  given  for  each 
for  ilic  (inmajres  and  costs  assessed  by  the  |ur\-,  !»'•- 
forr  the  Stat.  1  Jac.  ('.  :?. 


OF  THE  JUDGMENT.  151 

And  on  the  same  page,  No.  29,  Pach.  30,  Eliz.  Rot. 
1310,  there  is  <i  precedent  where  an  avowry  was 
for  a  rent  and  an  amercement,  and  tlie  verdict  was 
for  the  defendant,  as  to  the  rent,  and  for  the  plaintifl' 
as  to  the  amercement;  and  judgment  was  given  that 
th(>  plaintilV  should  take  notiiing  as  to  the  rent,  and 
that  the  defendant  should  he  amerced  as  to  the  amerce- 
ment, and  that  the  defendant  should  have  a  return,  and 
his  damages  assessed  hy  the  jury  ;  but  no  damages  or 
costs  were  given  to  the  plaintilT. 

In  the  same  book,  page  211,  No.  31.  There  is  a  pre- 
cedent, Mich.  43  and  44,  Eliz.  Kot.  918,  between  Par- 
sham  V.  Norton,  in  which  a  joint  avowry  was  made 
for  the  taking  of  all  the  beasts,  for  10s.  for  an  amerce- 
ment, 12s.  \d.  for  rent,  and  24s.  2d.  for  relief;  and 
for  the  relief  and  amercement  two  several  demurrers 
were  joined,  and  an  issue  taken  as  to  the  rent ;  and  on 
the  demurrer  as  to  the  amercement  judgment  was  for 
plaintiff.  And  as  to  the  relief  for  the  defendant,  and 
he  had  judgment  for  a  return  as  to  the  24s.  for  rehef; 
and  the  plaintiff  recovered  no  costs  or  damages, 
because  the  avowry  was  joint,  and  the  defendant  had 
cause  of  distress. 

And  in  the  same  book,  page  215,  No.  40,  Trin.  41, 
Eliz.  Rot.  1812,  where  two  several  avowries  were 
made  for  two  several  causes,  one  for  an  amercement 
in  a  court  leet,  the  other  for  another  cause,  and  the 
issue  on  the  amercement  was  found  lor  the  avowant, 


152  OK  thl:  .m  i«;Mi.\r. 

and  it  \v;is  adjudgrd  that  lie  t^liould  luivc  a  rctuni  of 
liis  -roods  taken  on  the  aincrccnicnt,  l»ut  no  (laniai:c'S 
and  costs,  because  tliey  were  not  due  by  tlie  statute 
on  an  avowry  for  an  ainoicer)ient  in  a  court  leet.    '^riic 

otlicr  is.-ue  was  luuiid  for  (he  plaintilV,  and  lie  liad 
iudirinent  for  his  costs  and  damafjcs  assessed  In  the 
jury. 

X.  U. — The  )udguicnt,  in  tlie  principal  case  of  W  in- 
iiard  V.  Foster,  for  the  plaiutilland  defendant  to  have 
several  costs  is  diflercnt  from  that  of  any  of  the  prece- 
dents above  mentioned,  because  tlie  avowry  is  joint, 
and  a  joint  issue  taken  as  to  the  properly  in  all  the 
goods,  and  as  to  part,  tlie  property  was  found  in  de- 
fendant, and  as  to  part,  in  plainlilV." 

Un  the  17  Charles  2d,  cli.  7,  il  is  enacted  that, 
"Wherever  the  plaintilT  in  replevin,  upon  a  distress 
for  rent,  shall  1x3  non-suit  before  issue  joined  in  any 
court  of  record,  the  defendant  makiuix  a  sufrgestion,  in 
nature  (;f  an  avowrv  or  co"nizance  for  the  rent  in 
arrear,  to  ascertain  the  court  of  the  cause  of  the  dijy- 
trcss, — the  court,  upon  his  prayer,  shall  award  a  writ 
to  the  sheriff",  to  inquire  of  the  sum  in  arrear,  and  the 
value  of  the  goods  or  cattle  distrained,  and  that  upon 
the  return  of  such  ih(juisilii)n,  tluMlefeiidant  shall  have 
jud^nnent  to  recover  against  the  plaintill'  the  arrear- 
ages of  rent,  in  cas<j  the;  goods  or  cattle  distrained 
shall  funount  unt<j  that  value;  and  in  case  they  shall 
n(;t   aiiioinit  to  that  value,  then  no  much  as  the  value 
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of  the  floods  or  cattle  tlistraiiird  Fliall  amount  unto, 
\villi  liisfull  costs  of  suit;  and  shall  have  ('xccution  for 
the  same  by  fieri  facias,  elegit,  or  otherwise."  And 
by  the  same  statute,  the  like  proceedinjr  may  bo  had 
Nviiere  iuci«nneiit  is  iiiveii  lor  th(.'  avowant,  or  for  liiin 
that  maketh  corriiizanre  for  any  kind  of  rent.  And  it 
is  thereby  further  enacted,  that  "in  case  the  plaintiff 
shall  be  non-suit  after  cognizance  or  avowry  made 
and  issue  joined,  or  if  the  verdict  shall  be  given  against 
the  plaintiff,  then  the  jurors  that  are  empannclled  to 
inquire  of  such  issue,  shall,  at  the  prayer  of  the  de- 
fendant, inquire  concerning  the  sum  in  arrear,  and  the 
value  of  the  goods  or  cattle  distrained.  And  thereupon 
the  avowant,  or  he  that  maketh  cognizance,  shall  have 
the  like  judgment,"  &c.,  as  before.(l)  Under  this  sta- 
tute the  defendant  or  avowant  is  still  entitled  to  his 
judgment  of  retorno  habcndo,  for  the  statute  has  not 
altered  the  judgment  at  common  law,  but  has  only 
given  a  farther  remedy  to  the  avowant.  When  the 
jury  who  try  the  issue  omit  to  inquire  of  the  rent  in 
arrear,  or  of  the  value  of  the  goods,  pursuant  to  the 
statute,  no  writ  of  inquiry  can  be  afterwards  awarded 
to  supply  the  omission. (2) 

If  the  jury  proceed  under  the  act,  they  must  not  only 
find  the  amount  of  the  rent,  but  the  value  of  the  goods. 

(1)  Gilb.  Kep.  im,  1(11. 

(2)  Gilb.  165.  1  Lev.  255.  1  Salk.  205.  Cases  Temp.  Hardw. 
297,  298.  1  Saund.  195,  b.  n.  3.  Rees  v.  Morgan,  .3  T.  R.  349. 
Williams  v.  Smith,  10  S.  &  R.  206. 
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TIloy  must  liiitl  holli,  for  iho  act  niiist  be  strictly  com- 
pliod  \villi.(l)  If  throiigli  mistake  or  otherwise  any 
of  tlie  re<iiiircment.s  of  the  statute  are  omitted,  so  that 
the  defendant  cannot  take  judgment  under  it,  he  is  still 
entitled  lo  his  judgment  of  retorno  habendo  at  connnoii 
law.(2) 

We  are  told  by  Kennedy,  Justice,  in  Quinn  v.  Wal- 
lace, G  Wharton  158,  that  this  statute  has  never  been 
in  force  in  Pennsylvania,  either  by  adoption  or  other- 
wise. The  dicta  of  Gibson,  C.  J.,  in  Kemmel  v.  Kint, 
2  Watts  431,  and  of  Duncan,  J.,  in  Williams  v.  Smith, 
10  S.  (Sc  R.  200,  would  seem  to  imply  the  contrary. 
The  statute  is  not  reported  by  the  judges.  Ever  since 
the  decision  in  Albright  v.  Pickle,  1  Yeates  20 1,  how- 
ever, the  jury  has  been  allowed,  in  an  issue  of  no  rent 
in  arrear,  to  find  the  amount  of  rent  in  arrear,  and  also 
to  value  the  goods.  This  is  the  prevailing  practice  in 
the  city  and  county  of  Philadelphia. (3)  ^^'hethli•  tlu^ 
statute,  as  such,  is  in  lorce  or  not,  its  j)rovisions  seem 
to  be  recognised  as  part  of  the  common  law  of  Penn- 
sylvania. 

IJoth  parties  in  replevin  are  iMitilled  to  rules  ti~)  do- 
clare  and  jjlead,  v^c,  as  in  (jther  actions.     The  judg- 

(1)  Willi:imH  V.  Sinilli,  cl  al.,  10  S.  it  R.  'JOC. 

(2)  (iilb.  I(t5.  1  Lrv. -jrirj.  1  Salk.  "ior).  Casrs  Tciiip.  Hiirdw. 
297,298.  1  Saiinil.  I'.C),  I.,  n.  '.\.  Rccs  v.  Morpan,  :<  I'.  IJ.  .n'.i. 
Williams  r.  Smith,  I  OS.  A:  U.VJdC.    Ciamon  r.  Jones, '1  T.  R.r)OU. 

(:i)    Ilowan!  V.  Jolin.son,  <|  al.,  1  Ash,  TiS. 
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mcnt  by  default  for  tlic  plainlifi',  wlicrc  the  goods  have 
been  dehvcrcd  to  him,  is  for  damages  for  the  detention 
to  be  ascertained  by  Avrit  of  inquiry.  Where  the 
goods  have  jot  l)een  delivered,  it  is  for  the  value  of 
the  goods  and  damages  for  tiic  detention  to  be  ascer- 
tained in  the  same  way. 

The  judgment  by  default  in  favour  of  the  defendant 
was  at  common  law  a  judgment  of  retorno  habciido,(l ) 
to  which  the  statute  7  Henry  8th,  ch.  4,  added  da- 
mages for  the  unjust  caption  and  detention  under  the 
writ.  The  judgment  of  retorno  habendo  is,  that  the 
plaintiff'  take  nothing  by  his  writ,  but  that  he  and  his 
pledges  to  prosecute  be  in  mercy,  and  that  the  defend- 
ant have  a  return  of  the  goods,  &c.,  and  that  he  recover 
his  damages  on  occasion  of  the  premises  according  to 
the  form  of  the  statute,  followed  by  an  award  of  a  writ 
1st,  de  retorno  habendo,  and  2d,  to  inquire  of  the  da- 
mages; or  the  defendant  may  enter  remittitur  damna 
for  the  damages,  and  by  the  final  judgment  on  those 
statutes  claim  his  costs  only.(2)  The  statute  7th  H. 
8,  ch.  4,  is  reported  by  the  judges  to  be  incorporated  in 
Pennsylvania. 

The  statute  17  Ch.  2d,  ch.  7,  applies  to  four  cases. 
1st.  Where  the  plaintiff  shall  be  non-suit  before  issue 
joined,  in  which  case,  the  statute,  except  where  the  non 
pros,  is  after  avowry  or  cognizance,  requires  a  sugges- 

(1)  Comyn's  Dig.  Pleader,  3  K.  30. 

(2)  Wilk.  72. 
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tion  in  \Uv  iiatiiro  ot'aii  avowrv  or  cotrnizancc.  This  is 
usually  made  alter  iu(ii:iu(Mit.(l)  After  such  ju(1;,Mnont 
and  suixgostion,  a  writ  of  iiujuiry  issues,  to  inquirr  oftlie 
sum  in  arrear  at  the  tinio  of  the  (listrrss^-nul  of  the  va- 
lue of  the  floods  (listraiiKMJ :  and  after  tlic  writ  of  incjuiry 
is  executed,  tli(^  defendant  is  entitled  to  a  fnial  judg- 
ment, to  recover  the  arrearajxes  of  such  rent,  if  the 
goods  he  of  tiiat  value,  or  to  tlie  value  of  the  goods, 
if  less  than  the  rent.  2d.  When  tlu^  plaintiir  shall  he 
non-suit  after  cognizance  or  avowry,  and  issue  joined. 
3d.  When  there  shall  be  a  verdict  against  the  plaintifV, 
the  jury  inipannellcd  to  try  the  issue,  and  they  only, 
at  the  prayer  of  the  defendant,  may  in  this  and  the 
preceding  case,  where  the  non-suit  is  at  the  tri.al.  in- 
quire of  the  arrears  of  rent,  and  the  amount  of  goods, 
and  find  the  same  by  their  verdict.  The  judgment  is 
in  both  cases  for  the  arrears  of  rent,  or  so  much  thereof 
as  the  goods  distrained  shall  amount  to.(2)  4th. 
M'herc  there  sliall  he  judgment  on  demurrer  against 
the  plaintifl".  there  must  \)r  a  writ  of  iiKjuirv:  but  the 
inquiry  need  not  be  of  the  arrears  of  rent,  but  of  the 
goods  only,  for  the  statute  directs  the  writ  of  iiKpiiry 
to  be  awarded  to  incjuire  only  of  the  value  of  the  dis- 
tress; the  judirment  in  such  case  is  to  recover  the 
arrears  of  n.-nt.  if  tlic  goods  or  cattle  amount  to  that 
value;  if  not,  \]\r.  amount  of  the  goods  or  cattle  dis- 
trained. The  costs  in  all  tiiese  cases  arc  stated  in  the 
statute  to  be  lull  costs  ol  >uit. 

(1)  Willi.  R.-|).  <58.  Coinyn  f)ig.  Tlcailcr,  3  K.  no. 

(2)  Wilk.  Ot).  Comyn  Dig.  ilj. 
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If  there  is  a  service  of  the  writ,  and  the  clefcndant 
docs  not  appear  uiiliiii  the  remilar  lime,  there  will  he 
jud<rment  lor  the  plaiiitill"  hy  derauk;(l)  or  the  l)etter 
practice  is  to  enter  a  comnion  appearance  for  the  de- 
fendant, and  rule  him  to  ph.'ad. 

Tlie  statute  in  Maryhmd  provides  that  if  the  de- 
fendants shall  he  returned  summoned,  and  shall  not 
appear  in  person  or  hy  attorney  on  or  hefore  the  fourth 
day  of  the  next  term  to  that  at  which  the  return  shall 
be  made,  the  court  are  authorized  and  required  to  enter 
up  judgment  for  the  plaintiff,  for  the  property  replevied 
and  nominal  damages.(2) 

If  there  be  error  both  in  the  declaration  and  in  the 
avowry,  the  defendant  shall  not  have  judgment  for  a 
return.(3) 

The  effect  of  the  judgment  for  the  plaintiff  in  reple- 
vin, where  the  goods  have  not  been  delivered  to  him, 
but  where  he  has  obtained  a  verdict  in  damages  for 
their  value,  is  perhaps  not  settled  in  Pennsylvania. 

The  doctrine,  in  England,  is  asserted  to  be,  that  the 
recovery  of  a  judgment  in  trespass,  trover,  or  replevin, 
for  the  value  of  a  specific  article,  changes  the  property 


(1)  James  V.  Moody,  1  II.  111.  281. 

(2)  1  Dorscy's  Laws  of  Maryland,  8.i7. 

(3)  Allen  v.  Darley,  1  Show.  99. 
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aiul  ^(^<ts  it  in  tlic  (U  Irndaiit,  without  roi^anl  to  the 
satisfartii^n  of  tlio  iii(li:iiiriit.(l)  The  dictum,  in 
Hrown  r.  \\'atton,in  which  the  doctrine  is  asserted  as 
regards  tlie  judgment  in  trespass,  is  opposed,  hy  what 
is  said  in  Jenkins'  Centuries,  to  wit,  ''A.  in  trespass 
against  B.  for  taking  a  horse,  recovers  damages,  by 
this  recovery  and  execution  done  thereon,  the  property 
of  the  horse  is  vested  in  B.,  sohitio  pretii  emj)tionis 
loco  liahetur."(2)  And  the  Touchstone  is  to  tlie  same 
purpose,  "wlierc  one  dotli  take  my  goods  as  a  tres- 
passer, and  I  recover  damages  for  them  upon  a  suit  in 
law  ;  in  this  case  the  law  doth  give  him  the  property 
of  the  goods,  because  he  hath  jxiid for  them,''\2)  which 
could  oidy  be  if  satisfaction  were  had  upon  the  judg- 
ment, which  would  seem  to  be  the  meaning  of  "  re- 
cover damages.''  In  Adams  r.  Broughton,(l)  and  in 
Brown  v.  \Vatton,(5)  the  doctrine  is  ai)plied  to  trover; 
hut  these  cases  arc  so  brief  as  to  leave  the  reader  in 
doubt,  whether  there  was  not  satisfaction  of  the  judg- 
ment in  both  instances.  The  report  in  Cro.  J.  indeed 
makes  one  of  the  judges  say,  that  the  judgment 
changes  the  prop(irty,  but  it  would  seem  that  the  de- 

(1)  Brown  r.  Wat  ton,  C'rn.  J.  73.  Adams  v.  Broiighloii,  Sirnii. 
1078,  Andr.  18.  .Moor  r. Watts.  1  I.d.  Hay.  CIM.  Morris  f.  Robin- 
son, H  n.  ,t  C.  19C.,  prr  Lilikdalf,  J.  Kcyworth  r.  Hill.  '.\  V,.^  A. 
095,  per  Ilolroyd,  J. 

(2)  4  Cent.  Case  88. 

(3)  Shep.  Touch.  Ch.  It.  of  a  fift.  'JJT. 

(4)  StraiifTo  1078.     Andr.  JH. 

(5)  Yclv.  07,  08.     Cro.  J.  73. 
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fcndnnt  in  tlic  first  suit  was  actually  iu  execution, 
which  was  no  douht  a  satisfaction.  The  report  in 
Yelverton,  it  is  true,  asserts  that  the  ju(l;,mient  is  con- 
clusive, but  apparently  on  other  grounds  than  a  change 
of  property.  Metcalf,  in  a  note  to  this  case,  in  his 
edition  of  Yelverton,  has  shown  clearly  that  the  reason- 
ing in  that  case  is  fallacious.  In  Moor  v.  Watts,  (1) 
Lord  Holt  is  made  to  say,  "  In  replevin  for  cattle  with 
adhuc  detinet,  damages  given  for  the  cattle  will  change 
the  property;"  but  in  the  report  of  the  same  case  in 
12th  modern,  the  important  words,  "on  payment 
thereof,"  occur  between  the  words  " cattle  "  and  "  will:" 
thus,  "damages  given  for  the  ctitth  ofi paymc?it  ihcrcof 
will  change  the  property." 

In  Drake  v.  ]Mitchell,(2)  a  case  indeed  arising  ex  con- 
tractu. Lord  Ellenborough  said,  that  he  always  under- 
stood the  principle  of  transit  in  rem  judicatam  to  relate 
only  to  the  particular  cause  of  action  in  which  the  judg- 
ment was  recovered,  operating  as  a  change  of  remedy, 
from  its  being  of  a  higher  nature  than  before ;  and 
that  a  judgment  recovered,  in  any  form  of  action,  was 
still  but  a  security  for  the  original  cause  of  action, 
until  it  was  made  productive  in  satisfaction  to  the 
party;  and,  until  then,  it  would  not  operate  to  change 
any  other   collateral   concurrent   remedy  which   the 

(1)  1  L(l.  Ray.  (51  t.  12  Mod.  428.  In  Knowlcsf.  Lord,  I  Wh. 
505,  Judge  Sergeant  seems  to  adopt  what  is  said  in  Lord  Raymond; 
but  the  point  was  not  involved,  and  does  not  seem  to  liave  been  argued. 

(2)  3  East  251. 
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parly  miirht  have.  This  is  iio'.v  ilio  rccofrniscci  law  in 
XcNv  York  and  .Maivlan(i.(l )  And  Kent  says,  it  is  the 
inure  reasonable,  if  not  the  more  antlioritativc  cnnclii- 
sion  on  thc([ucstion.('J)  In  SontiiC'arolinaand  Maine, 
tlie  opposite  doctrine  is  liel(l.(;{)  It  i- (lonbtin<j[ly  lidd 
in  Maine;  Imt  lliere  execution  must  be  issued,  ^\Ilicll 
is  said  to  be  a  determination  of  tin-  plaintitV's  election 
to  seek  his  satisfaction  in  tiiat  particular  (|uarter.(  1) 

In  Pennsylvania  the  (picstion  has  been  approached 
in  several  cases.  First,  in  the  case  of  Floyd  v.  Browne 
administrator  of  Truxton.(5)  This  was  an  action  of 
assumpsit,  against  the  administrator  ol'  a  sherifl*  to 
recover  a  certain  sum  of  money,  raised  by  the  sherifl 
by  the  sale  of  personal  property  of  the  j)laintilf,  on  an 
execution  against  a  third  party.  Floyd  had  brouifht 
a  j)revious  action  of  trespass  a;,rainst  the  plaintilf  in 
the  execution  and  others,  upon  w  Inch  ho  had  obtained 
a  verdict,  and  sued  out  execution,  which,  however, 
was  stayed  by  special  injunetion.  The  (K-leiidant 
pleaded  a  special   j)lea  of  former   ree(nery,  which  set 

(1)  Curlis  r.Grout,  0  Jolins.  108.  Osierhout  f.  Robcria,  8  Cowen 
l.'J.  Livin;^ston  v.  Hisliop,  1  Johns.  'J'.M).  llt'pburn  v.  .Sowcll,  5 
liar.  <fe  J.  211. 

(2)  2  Kcnl  Com.  HHiJ. 

(3)  KoLM-rs  r.  Moorr,  1  liicv  (5(»,  H7.  Tlioinpson  r.  Rogers,  2 
Brevard  110.     Carlisle  r.  Ihirlcy,  :<  Green.  2r)0. 

(4)  White  V.  Philhrirk,  5  (Jrcin.  I  17.  See  Elliot  v.  I'otK-r,  5 
Dana.  300.     Campliell  t'.  IMu-IpH,  1  Titk.  (V2. 

,5)    1  Rawie  121. 
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forfli  tlio  prococdiii^s  in  the  action  of  trospass.  To 
lliis  plea  llie  pliiinlill*  (Iciimrrcd,  and  tlu;  court  f;avc; 
judLjnicnt  for  tl>c  dcl'ciidant  on  tlic  dcnnirrcr ;  and  on 
writ  of  error,  tljc  supreme  court  iillirincd  tluj  judgment. 
It  is  diflicult  to  say  exactly  upon  ^^llat  ground  tlie 
case  is  decided.  I^ut  it  seems  to  rest  j)rin(ip;illy  on 
the  position  that  tlic  plaintiff  having  brought  trespass 
in  the  first  instance,  against  some  of  the  parties,  he 
could  not  afterwards  put  such  a  face  on  the  transac- 
tion as  would  enable  him  to  support  assumpsit  against 
others ;  and  the  learned  judge  concludes,  "  that  having 
recovered  in  trespass,  the  plaintifl"  cannot  again  re- 
cover in  an  action  which  is  not  a  concurrent  remedy. 
A  recovery  in  trespass,  producing  the  same  bar  that 
is  produced  by  a  recovery  in  trover,  against  a  re- 
covery in  assu?npsil  of  the  price  of  the  same  goods." 
In  a  word  that  a  party  cannot  make  the  same  transac- 
tion to  suit  his  purpose  at  one  time  a  tort,  and  at 
another  a  contract. 

In  Marsh  v.  Pier,(l)  .Judge  Kennedy  considers  the 
question  at  length,  and  inclines  to  the  opinion  that, 
by  the  English  authorities,  the  property  is  changed 
by  the  judgment.     ]]ut  the  question  did  not  arise. 

In  Fox  V.  The  Northern  Libcrties,(2)  the  question, 
though  not  arising  in  the  case,  is  again  elaborately 
argued,  by  Judge  Kennedy,  and    the  same  opinion 

(1)  4  Rawle  273.  (2)  3  W.  &  S.  103. 

L 
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avowcil,  Avliich  lie  had  j)rcviously  expressed  in  Marsh 
r.  Pier.     Judge  Kennedy  supports  liis  opinion,  uith 
the  abihty  for  whicli  lie  >vas  so  distinrruishcd.     I»ut, 
as  the  point,  not  heinir  involved,  cannot  be  considered 
as  settled  in  that  case,  it  may,  perhaps,  be  as  well  to 
point  out  what  appear  to  be  the  defects  in  the  judge's 
argument.     After  stating   that   joint  trespassers  are 
liable,  either  jointly  or  severally,  to  the  party  injured, 
and  that  he  may  sue  each  separately,  at  the  same 
time,  or  consecutively,  and  prosecute  his  suit  against 
each  to   judgment;    and    having  obtained   judgment 
against  each,  he  has  a  right  to  elect  to  proceed  by 
execution,  to  enforce  payment  of  any  one  of  the  judg- 
ments he  pleases;   and  that  a  judgment  of  recovery 
against  one,  would  not  bar  the  plaint ifl'  in  his  action 
against    another,  without    jxiymcnt    or    satisfaction 
having  been  made  to  the  plaintiff  in  some  way.     He 
goes  on,  "but  where  the  trespass  consists  in  forcibly 
taking  the  personal  property  from  the  owner  thereof, 
by  one  who  sells  it  to  a  third   jxrsoii,  and   the  owner 
sues  the  trespasser,  and  recovers  judgment  against 
him  for  the  value  of  the  pro[)erty,  as  also  for  the  tor- 
tirnis  taking  of  it,  he  cannot,  1  apprehend,  afterwards 
either  retake  the  prof)erty,  or  sue  the  vendee  of  the 
trespasser,  for,  or  on   account  of  it:  because  his  re- 
covery of  the  iudLrniciit  airainst  tin;  trespasser,  for  the 
value  of  the  property,  is  regarded  as  the  jjiice  thereof, 
which  he  lias  sought  the  law  to  allow  him.  and  may, 
therefore,  be  considered  as  a  sale  and   liaiisfer  of  his 
right  in  the  |)roperty  to  the  defendant." 
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"By  obtaining  tlic  judgment,  he  acquires  a  right  to 
demand  and  receive,  from  the  defendant,  a  ^[X'cific 
sum  of  money  in  heu  and  in  satisfaction  of  his  riiiht 
to  tlio  property,  and  ought  not,  therefore,  to  he  j)er- 
mitted  to  seize  or  ckiim  the  property  itself  after- 
wards." 

This  is  ingenious,  certainly ;  but  as  the  property  has 
been  taken  from  the  plaintiff  against  his  will,  and  no 
price  has  or  can  be  fixed  upon  for  it  by  the  parties, 
the  proceeding  in  the  action  of  trespass  would  seem 
to  re?cnil)le  more  the  agreement  for  a  sale,  than  the 
sale  itself:  bein^  the  method  for  ascertaining:  the 
price,  when  the  parties  cannot  agree,  and  resulting  in 
what  the  law  might  regard  as  a  contract  to  sell  for 
cash,  at  the  sum  settled  by  the  judgment.  But,  like  any 
other  agreement  for  a  sale  for  cash,  it  would  be  in 
fieri,  and  confer  no  title  till  the  money  was  paid. 

Besides,  it  is  not  perceived  why  there  should  be  a 
distinction  in  the  eflcct  of  the  judgment  in  this  case, 
and  the  judgment  against  one  of  several  joint  tres- 
passers. In  the  latter  case,  the  judgment,  confessedly. 
is  no  defence,  until  satisfaction,  to  any  number  of 
actions  against  others  for  the  same  trespass.  Win- 
may  it  not  as  well  be  said,  that  the  judgment  first  ob- 
tained, is  a  compensation  for  the  injury  which  he  has 
sought  the  law  to  allow  him,  and  may,  therefore,  be 
considered  as  a  settlement  of  the  matter?  By  obtain- 
ing the  judgment,  he  acquires  a  right  to  demand  and 
receive,  from  the  defendant,  a  specific  sum  of  money  in 


1('»1  OF  Tiir,  jrnr.MKNT. 

lirii  and  satisfaction  (A'  \\\<  injury,  .'ind  nnulit  not,  tlirre- 
forc,  to  be  j)eiinittcd  to  seek  redress  from  any  hotly  else. 

l^ut,  liowcvor  tliis  tlicory  of  purchase  and  sale, 
throui^h  the  instrumentality  of  the  court,  may  hold  in 
tresspass,  where  the  party  knows,  when  he  begins  his 
action,  that  he  can  only  recover  the  value  of  the  goods, 
not  the  goods  themselves,  it  does  not  seem  to  apply, 
with  equal  force,  to  the  at-tion  of  replevin,  ^^Ilere  the 
plaintilV,  by  his  form  of  action,  disclaims  any  intention 
to  acquiesce  in  the  loss  of  his  propert}',  but  goes  ex- 
pressly for  a  return  of  it  in  specie,  which  he  is  only 
prevented  from  obtaining  by  the  success  of  the  defen- 
dant in  secretin":  it  from  the  ofiicer.  As  rcfrards  the 
purchaser,  the  hardship  is  no  greater  in  allowing  an 
action  to  he  brought  against  him  ^^hen  he  iia>  i)ur- 
chased  after  the  conunencement  of  the  action  against 
the  original  wrong-doer,  than  it  is  in  allowing  such 
action  to  be  brou<dit  ajjainst  him  in  the  hrst  instance, 
which,  w ithout  doubt,  may  always  be  done,  subject  to 
the  exceptions  stated  ante  in  eliapter  second. 

The  practical  diflkulties  are  strongly  stated  by 
.Tu(lg(.'  Kemiedy,  in  a  subse(juent  ])art  of  his  oj)inion. 
No  better  answer  occurs  to  me  than  that  (hey  must 
l>e  treated  like  several  judgments  a<j;ainst  joint  tres- 
passers, the  sati-^faefion  «»!'  any  one  of  wliicii  \\ill  dis- 
rharge  the  others;  >Nitli  llic  further  oi)servation.  that 
in  replevin  there  seems  to  be  no  objeelion  !<>  fuiding 
the  value  and  damages  in  separate  sums.  The  jjoint 
is  still  an  open  one  in  l\'nnsylvania. 
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OF  THE  COSTS  IN  REPLEVIN. 


Costs  were  not  recoverable  at  common  law  by  either 
plaintilV  or  defendant.  The  statute  of  Gloucester,  G 
Edw.  1,  ch.  1,  §  2,  gave  the  plaintifT  a  right  to  costs  in 
all  cases  where  he  was  entitled  to  damages.  Under 
this  statute,  the  plaintifV  in  replevin  is  entitled  to 
costs.(l) 

The  defendant  or  avowant  in  replevin,  although  he 
was  in  fact  an  actor,  was  not  within  the  words  of  the 
statute  of  Gloucester,  and  was  not  entitled  to  costs 
until  the  statute  7  Henry  8th,  ch.  4,  which  gives  da- 
mages and  costs  to  every  avowant,  and  to  every  person 
making  cognizance,  or  justifying  as  bailiff  in  replevin, 
for  any  rent,  custom,  or  service,  if  his  avowry,  cogni- 
zance, or  justification  be  found  for  him,  or  the  plaintiff 
be  otherwise  barred.  Tlie  statute  21  Henry  8th,  ch. 
19,  extends  the  same  benefit  to  defendants  avowing, 
making  cognizance,  or  justifying,  for  damage  fea- 
sant.(2)     These  statutes  have  been  held  to  extend  tr> 

(1)  Gilb.  Rep.  16.").    Tidd.  979.    Comyn  Dig.  T.  Costs,  A.  1. 

(2)  See  Appendix. 
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the  case  of  an  cstray,(l)  and  to  an  avowry  I)y  an  cxr- 
cutor  nndcr  ll»c  statute  32  Hen.  8tli,  cli.  :57,  altliuugh 
that  statute  is  silent  as  to  costs. (2) 

The  case  of  a  defendant  claiinirii^  property  is  said 
to  be  casus  omissus  under  tlie  statutes  Henry  Stli,  so 
that  lie  is  not  thereby  entitled  to  costs.(3)  But  the 
statute  4  James  1,  ch.  3,  remedies  the  omission  by 
givins:  costs  to  the  defendant  in  all  cases  where  they 
could  have  been  claimed  by  the  plaintitV,  had  he  suc- 
ceeded.(1)  Where  the  suit  abates,  these  statutes  do 
not  give  costs  to  the  defendant.(5) 

The  statute  17  Chs.  2d,  ch.  7,  gives  full  costs  when 
the  defendant  proceeds  on  that  statute.  The  statute 
11  Geo.  2d,  ch.  19,  which  gives  the  common  avowry, 
enacts,  that,  "  If  the  plaintilf  should  become  non-suit, 
discontinue,  or  have  judgment  against  liim,  the  de- 
fendant should  recover  double  costs  of  suit."  The 
same  phraseology  is  used  in  the  Pennsylvania  Act, 
21st  March,  1772,  sec.  10.  The  defendant  in  rei)lcvin 
who  avows  generally  under  11  Cieo.  2d,  is  entitled  to 
double  costs  m  his  judgment,  notwithstanding  he  may 


(1)  Ilasclip  V.  C'haplcn,  Cro.  F.Iiz.  257,  'A29. 

(2)  (iilb.  Kcp.  ir.C.    rarvfll  v.  Kciglitly,  '^  Roll.  Kcji.  LIT. 
(.3)  Turner  v.  Gallillcc,  Hard.  ir)3.  (Jill).  KiC. 

(4)  (;ilb.  IflO. 

(5)  Comyn'a  Dig.  Tit.  Com^,  A.  1.  Comyn's  Hep.  12'J.  2  Lord 
liayinond  788. 
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have  pleaded  many  other  avowries,  ^vitll  a  view  merely 
to  try  a  titlc.(l) 

The  statute  is  confined  to  three  specific  cases,  non- 
suit, discontinuance,  and  judfrinent;  and,  therefore, 
where  in  replevin,  the  cause  not  being  at  issue,  the 
parties  agreed  by  bond  to  submit  the  question  to  arlji- 
tration,  the  costs  to  abide  the  event,  and  the  arbitra- 
tor afterwards  awarded  in  favour  of  the  defendant,  it 
was  held  by  the  court  of  king's  bench,  that  he  was  not 
entitled  to  double  costs.(2)  It  has  been  held  by 
the  district  court  for  the  city  and  county  of  Philadel- 
phia, that  the  judgment  against  the  plaintiff  to  entitle 
the  defendant  to  double  costs  of  suit,  must  be  a  final 
iudgment.(3)  An  award  of  arbitrators  is  not  such  a 
judgment.(3)  In  taxing  the  costs  under  this  act,  it 
should  be  remembered  that  costs  and  fees  are  alto- 
gether different:  costs  being  an  allowance  to  the  party 
for  expenses  actually  paid,  or  for  which  he  is  responsi- 
ble to  the  officers  of  the  court,  and  fees  being  a  com- 
pensation to  the  officers  for  services  due  by  the  party 
to  whom  they  were  so  rendered.  The  question  wlic- 
ther  the  plaintiff  in  replevin  is  bound  to  pay  double 
fees  to  the  officer  employed  by  himself,  is  entirely  dif- 
ferent from  the  question  whether  he  is  bound  to  pay 

(1)  Johnson  u.Lawson,  2  Bing.  341.  I.coaiinster  Canal  Company 
V.  Cowel,  1  B.  &  P.  213.  Staniland  r.  Ludlam,  4  Barn.  <5c  Cress. 
889. 

(2)  Gurney  v.  Biillcr,  1  Barn.  &;  Aid.  070. 

(3)  Hartley  v.  Bean,  1  Miles  168. 
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liis  successful  aiitai^()iii>l  double  llic  iiuioiuit  nf  his 
costs  ami  charu:os  laid  out  and  expended  about  tlie 
suit.  Tlie  rule  is,  that  as  between  a  party  and  tlic 
ofliccr,  charges  for  services  rendered  to  him  are  fees; 
as  between  the  parties  to  the  cause,  charges  actually 
jtaid  by  the  successful  party,  or  for  N\lii(h  he  is  respon- 
sible to  the  oflicer,  are  costs.  The  latter  only  being 
considered  costs,  of  course  those  only  arc  to  be  dou- 
bled.(1 )  If  the  plaintiff  l)e  non-prossed,  the  defendant 
shall  have  liis  costs  as  in  other  cases. (2) 

Under  the  statute  d  Anne,  ch.  16,  sect.  1,  5,  which 
allows  several  pleas,  and  wlii(  h  has  been  construed  to 
extend  to  avow  ants  in  replevin,(3)  the  costs  of  double 
pleadings  are  left  in  the  discretion  of  the  court.  The 
form  for  entering  judgment  for  costs  states  it  to  be  by 
discretion  of  the  court. (1) 

Where  some  issues  in  replevin  arc  found  for  the 
plaintiir,  which  entitle  him  to  judgment,  and  some  for 
the  defendant,  the  defendant  must  be  allowed  the  costs 
of  the  issues  found  for  him  out  of  the  general  costs  of 
the  verdict,  uidess  the  judge  rertily  that  the  plaintifT 
had  ])robabIe  cause  for  pleading  the  matter  on  which 
these  issues  arc  joined;  and  in  such  case  it  is  the  prac- 

(1)  2  Troubat  <k  Ilaly  177.  Mu^vrr  ft  :il.  r.  Cood,  1  1  S.  <fe  R. 
218, — but  see  Stanilaml  v.  Ludhuii,  I  Marii.  it  Cress.  8«0. 

(2)  Davics  V.  James,  1  T.  H.  :J72. 

{'.i)  Stone  V.  FofRytli,  Duugl.  708,  9,  note  2. 
(4)   Wilk.  Hep.  KM). 
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ticc  in  England  not  only  to  allow  the  costs  of  the  j)load- 
ing«,  hnt  also  the  costs  of  the  trial  of  the  issuc.(l) 
And  the  costs  of  such  parts  of  the  pleadings  and  briefs, 
and  of  such  witnesses  as  are  not  applicable  to  the 
points  on  which  tlii'  verdict  for  iIk;  .'successful  party 
proceeds,  must  be  deducted  from  tiie  general  costs.(2) 

In  replevin  for  several  articles,  if  the  jury  find  for 
the  plaintiff  as  to  part  of  them,  and  for  the  defendant 
as  to  part,  assessing  to  each  the  proper  damages,  sepa- 
rate judgments  will  be  entered  in  favour  of  each  with 
full  costs.(3)  The  act  of  3d  April,  1779,  declaring 
illegal  a  replevin  for  goods  and  chattels,  levied,  seized, 
or  taken  in  execution,  or  by  distress,  or  otherwise,  by 
any  sheriff,  die,  in  case  of  its  violation  gives  treble 
costs  to  the  dcfendant.(l)  The  avowant  in  replevin, 
residing  out  of  the  jurisdiction  of  the  court,  may  be 
compelled  to  give  security  for  costs.(5) 

(1)  Brooke  v.  Willct,  2  II.  Black.  435.  Dodd  v.  Joddrell,  2  T. 
R.  235. 

(2)  Benson  v.  Lee,  2  Bos.  &  Piil.  335.  2  Fox  &  Smith's  Irish 
Rep.  47.  Cook  v.  Green,  1  Marsh  234.  Cook  v.  Green,  5  Taunt. 
594. 

(3)  Winnard  v.  Foster,  Liitw.  1190.  Clark  v.  Keith,  9  Ohio  R. 
72.    Powell  v.  Hinsdale,  5  Mass.  343. 

(4)  1  Smith's  L.  470. 

(5)  Selby  v.  Crutchley,  4  Moore  280.    S.  C.  1  Bro.  &  Ding.  505. 
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OF  THE  EXECUTION. 


The  plaintiff  in  replevin  is  entitled  to  execution  by 
fieri  facias,  and  capias  ad  satisfaciendum,  and  in  I'ng- 
land  by  elegit. 

Tlierc  are  several  executions  for  tlie  defendant. 
First,  on  tbe  judgment  of  retorno  liabendo,  at  common 
law,  ho  is  entitled  to  bis  urit  of  retorno  babendo,(l) 
by  which  the  sherilTis  commanded  to  cause  the  goods 
and  chattels  to  be  returned  to  him,  Tiiis  it  is  seldom 
possible  for  tbe  sheriir  to  do.  The  distress  creates 
no  lien  upon  tlie  goods,  and  they  remain  in  the  band.«^ 
of  the  plaintiff  in  replevin,  liable  to  any  subsequent  dis- 
tress, or  to  any  disposition  which  ho  ni;iy  choose  to 
make  of  tbem.(2)  The  writ  of  retorno  habcndo  will  not 

(1)  A  doubt  is  expressed  by  llic  supreme  court,  in  (iibbs  v.  Barl- 
Ictt,  2  W.  &  S.  31,  as  to  whether  this  writ  was  ever  issued  in  Penn- 
sylvania: there  aro  numerous  instances  of  it  on  the  records  of  the 
courts  of  tlic  city  und  county  of  IMiiladel|)hia. 

(2)  Woglan  v.  Co\vj)erUiwaitc,  2  Dall.  CiH.  liradyll  r.  Ball,  1 
Brown'8  Ch.  liep.  127.  IVry  v.  Lccprr,  2  Dall.  1  Ml .  See  Ap- 
pendix, Stat.  West.  2i:>lh  Kd.  1,  ch.  2,  §  2  at  close.  I'x  parte 
Dcvine,  1  Cook's  Hank.  Law  170,  ttc. 
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justify  tlic  ?hcrifl'  in  takiiif^  tlicm  from  the  possession 
of  any  third  j)crson,Avho  luis  ac([uirc(l  a  riglit  to  their 
possession  since  the  replevin.  In  tliis  case,  the  proper 
return  lor  the  shcrill"  to  make  is  that  the  goods  have 
heen  eloiizncd. 


In  Maryland,  uhen  the  property  replevied  is  either 
a  mulatto  negro  or  a  negro  slave,  it  is  by  statute  de- 
clared unlawful  for  either  plaintilT  or  defendant,  or 
any  other  person,  in  whose  possession  the  said  pro- 
perty may  be,  to  sell  such  property  until  the  action  is 
determined :  the  sale  is  declared  void,  unless  ordered 
by  the  court,  and  it  is  declared  felony  to  sell  or  trans- 
port such  property  out  of  the  state,  pending  the  suit.(l) 

Upon  the  return  of  "eloigned,"  the  practice  in  Eng- 
land was,  formerly,  to  issue  what  was  called  a  capias 
in  withernam  to  the  sherifi',  by  which  he  was  com- 
manded to  take  other  goods  of  the  plaintilY  of  equal 
value  with  those  eloigned,  and  deliver  them  to  the  de- 
endant,  to  be  by  him  detained  irreplevisable,  until  the 
goods  first  taken  should  be  forthcoming.  If  the  plain- 
tiff had  no  cattle  or  goods  which  could  be  so  taken, 
the  sheriff  returned  nihil  to  that  writ :  and  the  defen- 
dant, thereupon,  sued  out  a  scire  facias  against  the 
pledges,  who  had  undertaken  to  the  sheriff,  in  pursu- 
ance of  the  statute  of  Westminster  the  2d,  that  the 
cattle,  &c.,  should  be  returned  to  the  defendant,  to 

(1)  Act  April,  1833,  ch.  274.     2  Dorsey,  1129. 
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sliow  cause  why  llirir  cattle,  «lVc.,  U^  the  value  of  the 
cattlr,  vVc,  eloigned,  slicmld  not  be  ddivcnMl  to  the 
ileren(lant;(l)  and  it'  no  cause  ^V('^e  shown,  a  \\v\i 
issued  to  take  their  cattle,  <S:c. ;  hut  it"  they  had  none, 
the  sherilV  returned  nihil  also  to  that  writ,  and  then  a 
scirr  facias  was  awarded  against  the  sherilV  himself, 
tiiat  he  render  to  the  defendant  so  many  cattle,  &,c.( I) 

It  is  no  longer  necessary  to  sue  out  a  capias  in 
withernam  against  the  plaintifl*,  or  a  scire  facias 
against  the  pledges  or  sherilf;  hut  the  defendant  may 
proceed  on  the  replevin  bond,  or  bring  an  action  on 
the  case  against  the  shcrilV,  on  the  construction  of  the 
statute  of  Westminster  2d,  if,  contrary  to  that  act, 
the  sheriff  have  taken  no  pledges  at  all,  or  if  the 
pledges  be  insufficient. (2) 

Second,  under  the  statutes  of  Henry  the  8th,  if  the 
cause  comes  to  trial,  the  jury  assess  the  damages, 
and  tlien  the  retorno  habendo  is  accompanied  by  the 
fieri  facias  and  caj)ias  ad  satisfaciendum,  for  the 
damages  and  costs.  If,  however,  the  judgment  against 
the  plaintiff  is  by  default,  a  writ  of  iiupiiry  must  be 
issued  to  ascertain  the  damages  and  costs,  cither  in 
the  same  or  by  a  sep;irate-  writ.(!i)     Upon  the  return 

(1)  1  Sauntl.  lUf),  a.  N.  W. 

(2)  1  Sauml.  lU.'j,  a.  Nolo  .\.  Hoiis  v.  raltcrson,  IG  Viiicr  391). 
400.  MavHPr  f.CJray,  Cro.  Car.  Mfi.  Sir  W.  Jones  H78.  Bradyll 
r.  IJall,  1  Krj).  1  IJro.  Cli.   IJT.      Uilk.  121.      Sec  Tost,  cli.  xvi. 

(;})    1  Sauml.  19'),  noU;  ."<. 
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thereof  by  tlic  slierilV,  liiial  jiKlmnciit  is  ciitorod  ii[)  for 
the  (IdciKliint  to  n^covcr  as  well  the  daiiiajies  and  costs 
assessed  l)y  tlie  jury,  as  the  costs  ;idju(l<^c(l  I>y  the 
court,  and  for  these  a  capias  or  fieri  facias  may 
issue. (I)  It  is  said,  that  after  a  jud^niient  for  a  re- 
turn, tliere  is  no  necessity  for  damages  nndcr  the  sta- 
tutes of  Henry  8th,  except  to  entitle  the  defendant  to 
costs,  and,  therefore,  a  remittitur  may  be  entered  for 
the  damages  under  those  statutes,  and  the  defendant 
may  jiave  judgment  for  the  costs. (2) 

Where  the  defendant  proceeds  under  the  statute  17 
Chas.  2{],  ch.  7,  he  shall  have  execution  on  his  judg- 
ment for  damages  and  costs  by  fieri  facias.  The 
terms  of  the  act  must  be  strictly  pursued,  to  entitle 
him  to  judgment  under  it.  Thus,  if  the  jury  inquire 
of  the  rent  in  arrear,  but  omit  to  find  the  value  of  the 
goods,  or  vice  versa,  the  omission  cannot  be  supphed 
by  a  writ  of  inquiry.  The  defendant  may,  neverthe- 
less, have  his  common  law  judgment  of  retorno  lia- 
bendo,  and  the  corresponding  execution.  If  the  sta- 
tute is  strictly  pursued,  he  ^\\\\  be  entitled  to  his  fieri 
facias  for  the  amount  of  the  arrears,  or  for  so  much 
thereof  as  the  value  of  the  goods  and  chattels  di.s- 
traincd  shall  amount  unto.  It  is  said  to  be  unsettled 
whether  he  is  entitled  to  a  capias.(3)     In  the  case  of 


(1)  The?.  'Brev.  50,  221.      1  Saund.  19.^),  N.  .1. 

(2)  Wilk.  71. 

(3)  Wilk.  111. 
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Wcidi'l  r.  UosclHTry  and  Millcr,(l)  uliidi  was  ro])lovin 
for  ijoods  taken  on  a  (listr(\'<s  for  rent;  tlio  defendant, 
Roseberrv,  made  conusance^  under  Miller,  wlio  avowed 
for  rent  arrear,  n^plieation,  no  rent  arrear,  and  issue. 
The  jurv  found  for  the  defendant  one  huiKhcd  and 
twelve  dollars,  and  ninety-five  cents,  on  which  judg- 
ment was  entered  in  short,  and  it  was  supported  as  a 
judgment  of  rctorno  hahendo.  The  goods  levied  upon 
■were  the  goods  of  a  third  person  on  the  j)remises. 
In  delivering  the  opinion  of  the  court,  Judge  Duncan 
uses  the  following  language:  "If  this  was  a  judgment 
on  which  the  defendant  might  take  out  execution 
against  the  plaintiff  for  the  rent  found  to  be  in  arrear 
by  Crousc,  as  the  plaintiff  was  not  tiic  tenant,  it  would 
be  erroneous;  and  even  against  the  tenant,  where  the 
jury  had  only  found  the  rent  in  arrear,  without  finding 
the  value  of  the  goods  distrained,  such  judgment  could 
not  be  enforced  by  execution."  If  the  judge  meant, 
what  the  language  would  seem  to  imply,  that  if  the 
statute  17  Chas.  2d,  eh.  7,  was  strictly  pursued,  and 
the  value  of  the  goods,  and  the  amount  of  rent  arrear, 
respectively  found,  that  it  would  make  any  difierence, 
in  issuirm  the  fieri  facias  for  the  rent,  if  the  goods 
were  of  that  value,  whether  the  plaintilf  was  a  tenant 
or  a  stranger,  it  would  seem  that  he  was  mistaken. 
The  goods  of  a  stranger,  upon  the  |)remises,  arc  with 
some  exceptions,  li,il)l('  {o  a  distress  for  rent.  If,  on 
hi."*  replevin,  he  cannot   hriii^   tliein  within  one  (»f  the 

(1)  i:{  s.  ct  U.  178. 


OF  THE  EXECUTION.  175 

exceptions,  and  so  judgment  is  given  against  liini, 
tlierc  can  be  no  injustice  in  conij)clIingliim  to  a  resti- 
tution of  the  goods,  or  their  value,  by  the  same  means 
■\vhicli  would  be  used  a<Tainst  tlie  tenant.  The  law 
restricts  the  fieri  facias  to  the  value  of  the  goods 
taken,  to  which  amount  lie  is  clearly  liahh;  ultimately 
through  his  bond  to  the  sheriff,  unless  he  defeats  the 
defendant  in  replevin.  The  only  effect  of  giving  the 
fieri  facias  is  to  shorten  the  time  during  which  the 
landlord  may  be  deprived  of  his  rent.  But  as  failure 
to  pay  rent  is  a  pretty  sure  indication  of  "want  of  pro- 
perty, the  fieri  facias  is  but  little,  if  ever  resorted  to. 
It  being  considered  the  safest  and  most  expeditious 
course  to  proceed  against  the  sureties  in  the  replevin 
bond.(l) 

In  Massachusetts  a  writ  of  reprisal  similar  to  the 
capias  in  withernam,  is  given  by  statute.  In  New- 
York,  New  Hampshire,  Pennsylvania,  Delaware,  Wis- 
consin, it  is  not  known  in  practice. 

(1)  See  Post,  cli.  xv. 
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OF  TIIK  WRIT  DE  Hn>n.M:  RKPLEGIANDO. 

Bkfore  the  liabcas  corpus  act,  replevin  was  tlir  prin- 
cipal remedy  I'nr  an  illeiral  iniprisoinneiil.  It  is  now 
very  rarely  used  in  England;  hut  in  several  of  the 
United  States  it  is  the  remedy  pointed  r)nt  hy  statute 
for  an  illegal  attempt  to  hold  a  slave. 

In  Pennsylvania,  the  supreme  court  at  an  early  day 
recognised  the  common  law  writ  as  an  existing  remedy, 
and  within  the  past  year  it  lias  been  resorted  to  suc- 
cessfully as  an  expedient  for  freeing  a  fugitive  from 
justice.  Under  these  circumstances,  it  seemed  that  a 
l>ri<'f  Dufline  of  the  proceedings  on  this  writ  would  not 
iind  an  inapprojiriate  place  in  the  present  volume. 

Reeve,  in  his  1  listory  of  theConiiiion  I/nv,  says  that, 
"I'hc  wilt  <lr  lioiiiiiii'  rcpli'ujiaiulo  \n\  where  a  man  was 
iiiipri-' »!ie(|,  liiit  \\;i-  I)V  |;i\\  reple\  i^aiile;  ;i  will  there- 
fore [nv  his  being  r'plevied  issued  to  the  -lierilV  to  the 
foll(»\viiiLf  rlfect:  *  \\'e  conini;ind  you  that  justly  and 
without  delay  you  cau-e  A.  to  be  rej)l(>vie(l,  whom  ]\. 
took,  and  taken  doth  hold,  (or  whom  I>.  took  and  you 
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hold  captive,)  unless  he  was  taken  hy  our  spcci.al  pre- 
cept, or  tliat  of  our  cliicf  justice,  or  for  the  death  of  a 
man,  or  lor  some  othin-  act  for  which,  accordin<r  to  tlic 
laws  of  our  realm  of  I-'ugland,  he  is  not  rcplevisahle, 
&c.,  this  w;is  a  justicics,  and  not  returnable. 

If  the  sheriflfdid  not  obey  this  writ,  there  issued  a 
sicut  alias,  or  causani  nobis  significes,  and  then  a  plu- 
ries;  and  if  the  shcriir  still  disobeyed,  then  an  attach- 
ment followed  against  the  sherilV,  directed  to  the  coro- 
ner, who  was  also  to  sec  the  first  writ  e.Yecuted."(l) 
Security  was  given  to  the  sheriff  that  the  man  sliould 
be  forthcoming  to  answer  any  charge  against  him. (12) 
In  fact,  the  proceedings  upon  the  homine  replegiando 
were  very  much  the  same  as  in  the  common  cases  of 
replevin  for  goods.  If  the  sheriff  returned  elongatus 
which  he  niight  do,  a  capias  in  withernam  issued  to 
detain  the  defendant  without  bail  or  main  prize  until 
he  produced  the  party. 

If  the  defendant  came  in  and  pleaded  non  cepit,  be- 
fore the  issuing  of  the  capias  in  withernam,  he  was 
entitled  to  be  discharged  without  putting  in  bail.  If 
he  had  been  taken  on  the  withernam,  he  was  entitled 
to  be  bailed,  notwithstanding  the  return  of  elongatus, 
or  the  surmise  in  the  writ,  for  his  plea  was  said  to  bo 
better  than  the  surmise  in  the  writ,  because  the  proof 
was  incumbent  on  the  plaintiff;  and  the  sheriff's  return 

(1)3  Reove  83.  (2)  3  Black.  Com.  129. 
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was  not  conclusive,  because  it  was  the  only  return 
which  he  could  make,  as  hv,  was  not  allowed  to  con- 
tradict the  writ  l)v  returning  non  cepit. 

It  was  a  good  return  to  a  liomine  replcgiando  to  say 
that  the  defendant  claimed  the  man  as  villain,  but 
upon  the  return  of  the  writ  to  the  court,  if  any  persons 
came  into  the  court  and  gave  security  to  have  the 
plaintifl'in  court  at  a  day  certain,  a  writ  issued  to  the 
sherilTto  deliver  the  plaintill";  and  upon  the  coming  of 
the  plaintifl'  into  court  at  the  day,  he  ^^as  required  to 
give  new  security  to  appear  in  court  de  die  in  diem, 
until  the  plea  was  determined,  and  if  judgment  should 
be  given  against  him,  then  his  bail  was  to  bring  liini 
in  and  deliver  him  to  the  defendant,  and  if  he  could 
not  find  such  bail,  then  he  was  connnitted  to  the  cus- 
tody of  the  marshal,  and  at  the  end  of  the  suit  was 
l)rought  by  him  into  court  and  delivered  to  the  defend- 
ant, if  such  was  the  judgment.(l) 

In  one  case  where  a  wife  had  left  her  husband,  he 
issued  a  homine  re[)lei:iando,  and  iiWrr  an  alias  and  a 
phiries,  the  sherilf  returned  that  the  defendants  (her 
father  and  mother,)  had  eloigned  her  to  places  un- 
known; and  upon  thedayofthe  n-turn  ofthc  phn-ies, 
the  defendants  eiitircd  their  .•i|)pe:ir.niee,  but  notwith- 
standiiiL'' this  app«*arance,  the  plaint  ill' sued  out  a  capias 
i'l    withernam    .-iL^riiu-t    tln'    dereiidaiits.     C.   J.    Holt 

(1)   Moor  V.  ^Val(s,  1  Lord  Raym.  (il5. 
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Stayed  the  witliorn.-iin,  whereupon  they  movod  for  a 
supersedeas  of  it,  heeau.se  they  h;ifl  entered  their  ap- 
pearance, and  oflcred  to  plead  non  ceperunt,  which 
they  were  allowed  to  do.(  1 ) 

In  New  York,  before  the  revised  statutes,  (wliich 
especially  provide  for  the  writ  de  homine  replegiando, 
in  case  of  negroes  detained  as  slaves,)  in  the  case  of 
Skinner  v.  Fleet,(2)  which  was  an  action  of  trespass 
on  the  case  against  a  sheriff  for  suffering  a  slave,  taken 
on  homine  replegiando,  to  go  at  large  without  sureties, 
w'hereby  he  was  lost  to  his  master.  The  court  state 
the  proper  course  of  practice  in  such  cases.  They  say, 
"We  consider  the  case  of  Covenhovcn  v.  Seaman, 
1  Johns.  Cases  23,  as  having  established  the  practice 
and  proceedings  of  this  court  upon  tliis  writ,  in  con- 
formity with  the  course  of  proceedings  in  England,  as 
laid  down  in  Fitz.  Nat.  Bre.  68  and  155.  The  party 
suing  out  the  writ,  and  claiming  to  be  free,  should  enter 
into  a  recognizance  in  court,  with  sufficient  sureties  to 
the  party  claiming  him  to  be  a  slave,  to  prove   his 

(1)  Delabastitle  v.  Reynell,  Carth.  287.  In  this  case  the  plaintiff 
was  said  to  be  a  Switzer.  It  presents  rather  an  odd  instance  of  the 
retaliation  supposed  to  be  the  consequence  of  a  capias  in  withernam, 
as  the  abduction  of  the  wife  would  hardly  be  recompensed  by  the 
capture  of  the  mother-in-law.  There  is  one  case,  3  Mod.  120,  in 
which  the  party,  an  Indian,  is  said  to  have  turned  Christian  and  been 
baptized ;  whether  the  decision  was  influenced  thereby  is  not  expressly 
stated. 

(2)  11  Johns.  203. 
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li!)»rf  \ ,  jxTsoiially  to  aj)|K';ir  in  ((Hirl.  and  to  prosrcuto 
liis  suit  \y\{\\  clR'ct.  In  tin;  case  ol  Covcnhovcn  v. 
Seaman,  the  suit  was  on  sncli  a  rccojxnizancr,  and  the 
person  allc^od  to  be  a  i^lave  had  not  proved  his  liberty, 
or  prosecuted  liis  suit  with  clVect,  but  liad  been  non- 
suited, and  the  court  lield  that  tlie  suit  was  inaintain- 
ablc.  In  .Moor  r.  Watts,  {V2  Mod.  'V2S,]  Lord  Holt 
said,  *  It'  a  homiiie  replrgiando  !)(>  brouirht,  and  the 
defendant  chiinis  the  party  to  be  his  villein,  that  will 
be  a  *;ood  return  for  the  shcritV  to  make,  and  there 
shall  be  no  replevin  until  the  plaintiir^ive  security,  and 
that  in  court,  and  then  there  shall  go  a  writ,  reciting 
the  security  entered  into  in  court,  to  the  sherili'  to  de- 
liver the  plaintilT;  and  when  the  plaintilV  comes  in  upon 
that  security  so  entered  into  in  court,  he  is  not  at  large, 
but  to  find  new  security  that  he  shall  appear  from  day 
to  day,  pending  the  cause;  and  if  judi^nncnt  go  against 
him,  he  shall  render  hiinsclf  to  the  defendant,  and  he 
takes  him  out  of  court.'  The  judge,  at  the  trial,  ruled 
correctly  that  the  sherirt'ojight  to  have  brought  Primus 
(the  slave  and  plaintiif,)  into  court,  on  the  lioniinc  re- 
plegiando,  and  returned  that  he  was  claimed  as  slave. 
Instead  of  doing  so,  it  was  admitted  that  he  replevied 
him,  and  set  him  at  liberty,  as  mentioned  in  the  decla- 
ration of  the  plainlilV;  and  the  declaration  charges  that 
the  defendant,  as  sheritl"  of  tji'-  ciis  and  county  of  Now 
York,  mider  the  writ  ol  phn"ie>  iKniiiiie  replenriaiido, 
voluntarily  permitted  Priniu-,  being  in  his  custody  upon 
the  said  writ,  and  claimed  by  the  j)laintil]"  as  his  slave, 
and    taken  from   his  {)ossession,  to  escape  from   his 
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custody,  and  go  at  largo  witlioiit  sureties,  &:c.  It  .ip- 
pearod,  however,  that  the  sherifT  took  a  l)ond  to  him- 
self with  sureties  for  the  prosecution  of  the  writ  with 
efleet,  and  that  Prinuis  should  prove  his  liherty,  and 
for  the  return  of  Primus,  if  return  should  he  adjudgc^d. 
This  hond  we  consider  of  no  avail,  as  the  sherifT  has 
no  powder  or  right  to  take  it;  and,  consequently,  it  af- 
fords no  proof  that  an  escape  of  Primus  did  not  take 
place;  nor  is  it  any  answer  to  the  allegation,  that  the 
sheriff  suflcred  Primus  to  escape  and  go  at  large  with- 
out sureties;  for  this  means  sureties  in  the  mode  pre- 
scrihed  by  law ;  and  we  have  already  seen  that  this 
must  be  by  a  recognizance  in  court.  It  appears  that 
the  defendant  assigned  this  bond  to  the  plaintiff,  with 
the  assent  of  his  attorney.  But  it  is  not  stated  or 
proved  that  it  was  accepted  in  discharge  of  this  suit: 
and  in  no  other  way  can  the  assignment  bar  the  plain- 
tiff's recovery.  The  bond  is  not  so  assignable  as  to 
enable  the  assignee  to  sue  in  his  name,  and  the  assign- 
ment and  acceptance  of  the  bond  are  not  pretended  to 
have  been  by  way  of  accord  and  satisfaction." 

In  Pennsylvania  the  practice  docs  not  seem  to  ho 
settled  by  any  decision.  In  e\  parte  Lawrence,(l)  in 
1812,  the  court  say  that  the  writ  de  homine  replegi- 
ando  may  be  resorted  to.  In  1819,  the  writ  was  re- 
sorted to  in  the  case  of  Wright  v.  Deacon,(2)  but 
was  quashed  under  the  following  circumstances.    The 

(1)  5  Binn.  301.  (2)  5  S.  k  Jl.  02. 
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^\l•it  was  surd  out  l»y  lh(>  pluiiUilV,  ;i  colonrctl  inari, 
against  tlic  di  liiKlaiit,  who  was  \\\c  keeper  of  tlic 
county  prison ;  and  the  defendant's  counsel  moved  to 
quasli  it,  on  tlie  ground  of  its  having  issued  contrary 
to  tlic  constitution  and  laws  of  the  United  States. 
The  facts  were  submitted  to  the  court,  in  a  case 
stated,  by  w  hicli  it  appeared,  that  the  phiintifl'  liaving 
been  claimed  by  Raisin  Gale,  of  Kent  county,  in  the 
state  of  Maryland,  as  a  fugitive  from  his  service,  was 
arrested  by  him  in  the  county  of  Philadelphia,  and 
carried  before  Richard  Rcnshaw,  Esq.,  .Justice  of  the 
Peace,  who  committed  the  plaintill'to  prison,  in  order 
that  inquiry  might  be  made  into  the  claim  of  the  said 
Gale.  The  plaintifV  then  sued  out  a  habeas  corpus, 
returnable  before  Thomas  Armstrong,  Esq.,  an  asso- 
ciate judge  of  the  court  of  Common  Pleas.  Judge 
Armstrong,  having  licard  the  parties,  gave  a  certifi- 
cate, that  it  appeared  to  him,  by  suflicient  testimony, 
that  the  plainlilf  owed  labour  or  service  to  the  said 
Gale,  from  whose  service,  in  the  state  of  Maryland, 
he  had  absconded,  and  the  said  judge,  therefore,  in 
pursuance  of  the  act  of  the  Congress  of  the  I'nited 
States,  in  such  case  made  and  provided,  delivered  the 
said  certificate  to  the  said  Gale,  in  order  that  the 
j)lainti(l"  might  be  r< moved  to  the  state  of  Maryland. 
('.  .1.  'J'ilghnian,  in  delivering  the  opinion  of  the  court, 
says:  "The  certificate  was  a  legal  warrant  to  remove 
tli(;  j)laintin  to  the  stat(!  of  Mar\lan(l.  Hut  if  this 
writ  of  homine  replegiando  is  to  issue  from  a  state 
court,  what  is  its  elfeet,  but   to  arrest  the  warrant  of 
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Judge  Arinstrong,  and  thus  defeat  tlic  constitution  and 
law  of  the  United  States?  The  constitution  and  the 
law  say,  that  the  master  may  remove  his  slave  by 
virtue  of  the  judge's  certificate:  but  the  state  court 
says,  that  he  sliall  not  remove  liini.  It  appears  to  us, 
that  tliis  is  the  plain  state  of  the  matter,  and  that  the 
writ  has  been  issued  in  violation  of  the  constitution  of 
the  United  States.  We  arc,  therefore,  of  opinion, 
that  it  should  be  quashed." 

A  copy  of  the  writ  issued  will  be  found  in  the  ap- 
pendix. The  docket  entries,  in  that  case,  have  been 
examined,  but  they  present  no  evidence  of  bail  having 
been  given,  or  a  recognizance  entered  into  by  the 
plaintiff,  or  any  one  on  his  behalf.  The  return  to  the 
writ  is  summoned  and  replevied,  the  inference  from 
which  would  be,  that  the  party  was  set  at  liberty  by 
the  sheriff.  But  the  subsequent  proceedings,  on  the 
motion  by  defendant  to  quash  the  writ,  and  on  the 
case  stated,  would  rather  imply  that  the  plaintiff  re- 
mained in  custody,  or,  at  all  events,  under  the  control 
of  the  defendant  and  the  sheriff,  otherwise  there  would 
seem  to  be  no  reason  for  the  defendant's  effort  (which 
proved  successful)  to  quash  the  writ.  By  inquiry  from 
the  counsel  engaged  in  the  case,  it  has,  however,  been 
ascertained,  that  an  ordinary  replevin  bond  was  given 
to  the  sheriff,  and  that  the  plaintiff  was  by  him  im- 
mediately set  at  large. 

In  the  case  of  Brown  v.  Freed,  in  the  supreme  court 


1>J1  oi   nil.  wiur  Dr.  iiomim:  unrLEGiAxno. 

orPiiinsylvania  for  llic  I'.astcni  District,  of  .hily  torin. 
1S17,  tlic  writ  >vas  issiuMi  to  takt'  the  prisoner  out  of 
tlic  custody  of  tlic  keeper  of  tl>e  county  prison.  He 
liad  been  committed  as  a  fuifitivc  from  justice,  to  await 
the  requisition  of  tlic  Clovernor  of  Maryland.  On  tlie 
arrival  of  tlie  warrant  of  the  Governor  of  Pennsyl- 
vania, Brown  was  brought  into  court  on  a  habeas 
corpus,  and  after  full  discussion,  the  jjovernor's  war- 
rant was  declared  informal  and  insullicicnt  for  its 
purpose.  But,  instead  of  discharging  the  prisoner,  the 
court  remanded  him  to  the  custody  of  I'rced,  the 
keeper  of  the  county  prison,  to  await  the  arrival  ol  a 
more  formal  warrant.  In  the  interval,  the  writ  de 
hominc  replcgiando  was  sued  out  in  the  name  ol  the 
])risoncr,  against  the  keeper  of  the  prison  ;  an  ordinary 
replevin  bond  was  given  to  the  sheriil',  and  the  i):irty 
was  set  at  liberty.  The  writ  has  not  been  returned, 
anil  no  further  proceedings  have  been  had  in  the  case. 
Under  the  act  of  assembly  of  the  state  of  Pennsyl- 
vania, of  March  :^(1,  1817,(1)  neither  the  keeper  of 
the  county  prison,  nor  any  other  state  ollicer,  is  al- 
lowed to  hold  in  custody  a  fugitive  from  labour;  he 
would,  therefore,  in  sueh  a  case,  have  nothing  to  inter- 
pose to  the  writ  of  hcjmine  rej)legiando.  Hut  wIktc 
the  fu'Mtive  iVoiM  labour  is  in  eiistodv  of  a  I  iiit»Ml 
States'  ot]icer,c)r  <•!"  the  party  claiming  him,  <>r  wIktc 
the  party  is  a  fugitive  from  justice,  and  duly  com- 
mitted  to  await  a   rccjuisition,  it  would   seem  to  be  a 

(1      Pun.  I-:i\vs,   IS  17,  '20C.. 
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dangerous  course  for  tlio  slicrill"  to  set  liiin  at  lil)erly 
on  tlie  liomine  roj)l('^iaii(lo,  witliout  bringing  him  into 
court,  and  stating  the  claim  upon  wliich  lie  is  detained; 
and  an  equally  dangerous  course  for  the  custodian,  if 
an  ollicer,  to  perniif  liiiii  to  he  rciiioNcd  \villiriut 
asserting  the  cause  of  detention,  and  claiming  to  re- 
tain  him. 


1  "^0  OK  riir.  Ki'i'i.i.MN  r.oNi). 


ciiapti:r  x\  . 


OF  Tin:  REPLEVIN  BOND. 


Tin:  slierilV  never  executes  a  writ  of  replevin  witli- 
out  taking  a  bond  from  tlic  plaintilf,  usually  with  two 
sureties,  in  double  the  amount  of  the  value  of  the 
goods  taken,  conditioned  to  prosecute  the  suit  \\itii 
effect,  and  without  delay,  and  to  return  the  goods,  if 
a  return  shall  be  awarded,  and  to  iiidcnmifv  the  sheriff. 

The  statute,  Westminster  2,  (13  Ed.  1,)  c.  2,  s.  3, 
provides,  "that  the  sheriff  or  bailiffs  from  thenceforth 
shall  not  only  receive  the  })laintiff's  pledges  for  the 
pursuing  of  the  suit,  before  they  make  deliverance  of 
the  dislrcss,  but  also  for  a  return  of  the  beasts,  if  the 
return  be  awarded."  The  statute  11  (Jeo.  2(1,  c.  ID, 
sec.  23,  enacted,  ''  that  all  sheriils,  and  other  ofiicers, 
liaving  authority  io  grant  replevins,  may  and  shall  in 
every  replevin  of  a  dislrrss  for  vfnt,  take,  in  their  own 
names,  from  the  jdaintiff,  and  two  responsible  persons 
as  sureties,  a  bond  in  dduhli-  the  \n\\\v  nf  tin'  goods 
distrained,  (such  vahi(3  tf)  be  ascertained  by  the  oath 
of  one  or  more  crcdiljh;  witnesses,)  and  conditioned 
for  prosecuting  the  suit  with  ellijct,  and  witjiout  delay, 
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and  for  duly  rcturninfr  tlic  troods  and  chattels  dis- 
trained, in  case  a  return  shall  he  awarded,  heforc  any 
deliverance  he  made  of  the  distress;  and  that  such 
sherilV,  or  other  ofllcer  as  aforesaid,  taking  any  such 
bond,  shall,  at  the  request  and  costs  of  the  avowant,  or 
person  making  cognizance,  assign  such  bond  to  the 
avowant  or  person  aforesaid,  by  endorsing  the  same, 
and  attesting  it  under  his  hand  and  seal  by  two  or 
more  credible  witnesses ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant  or  person  making 
cognizance,  may  bring  an  action  and  recover  there- 
upon in  his  own  name,  and  the  court,  where  such 
action  shall  be  brought,  may,  by  a  rule  of  the  same 
court,  give  relief  to  the  parties  upon  such  bond,  as 
may  be  agreeable  to  justice  and  reason,  and  such  rule 
shall  have  the  nature  and  eflect  of  a  defeasance  to 
such  bond." 

The  Pennsylvania  act  of  the  21st  March,  1772,  sec. 
11,  is  as  follows:  "And  to  prevent  vexatious  replevins 
of  distresses  taken  for  rent,  Be  it  enacted,  that  all 
sheriffs  and  other  officers,  having  authority  to  serve 
replevins,  may  and  shall  in  every  replevin  of  a  dis- 
tress for  rent,  take,  in  their  own  names,  from  the  plain- 
tiff, and  one  responsible  person  as  surety,  a  bond  in 
double  the  value  of  the  goods  distrained,  (such  value 
to  be  ascertained  by  the  oath  or  affirmation  of  one  or 
more  credible  person  or  persons,  not  interested  in  the 
goods  or  distress;  which  oath  or  affirmation  the 
person  serving  such  replevin  is  hereby  authorized  and 
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rccjuirrd  to  .•uliniiiistor,)  and  conditioned  for  prosc- 
ciitini^  the  suit  Nvitli  (^ilVct  and  without  delay,  and  for 
duly  rcturniniT  the  goods  and  chattels  distrained,  in 
case  a  return  shall  be  awarded,  before  any  deliverance 
be  made  of  the  distress,  and  such  shcrilV  or  other  of- 
ficer as  aforesaid,  taking  any  such  bond,  shall,  at  the 
request  and  costs  of  the  avowant  or  person  making 
cognizance,  assign  such  l>ond  to  the  avowant,  or 
person  aforesaid,  by  endorsing  the  same,  and  attesting 
it  under  his  hand  and  seal,  in  the  presence  of  two 
credible  witnesses;  and  if  the  bond  so  taken  and  as- 
signed l)e  forfeited,  the  avowant  or  person  making 
conusance  may  bring  an  action,  and  recover  there- 
upon in  his  own  name ;  and  the  court  where  such 
action  shall  be  brought  may,  by  a  rule  of  the  same 
court,  give  such  relief  to  the  parties  upon  such  bond, 
as  may  be  agreeable  to  justice  and  reason;  and  such 
rule  shall  have  the  nature  and  etlect  of  a  defeasance 
to  such  bond.'' 

The  statute  Westminster  2d,  ch.  2,  is  not  reported 
by  the  judges  to  be  in  force  in  Pennsylvania;  anil  the 
act  of  March  21st,  1772,  applies  exclusively  to  cases 
()['  rei)levin  of  ;i  distress  for  nMit.  It  has,  notwith- 
standing, always  been  the  i)r:i(tie(>.  in  tli.it  sl;ite,  to 
take  a  bond  lV<»m  the  j)l;iintill'  in  replevin,  in  every 
case,  whether  on  a  distress  for  rent  or  otherwise;  a 
course  which,  with  tlie  condition  for  the  indemnifica- 
tion of  the  sherilf,  was  no  doubt  adoj)ted  in  inntation 
of  the  lOnglish  practice  under  the  statute  of  Westmin- 
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stcr,  and  lias  Ikmmi  sanctioned   by  U)u<^  practice  and 
many  dccirfions.(  1 ) 

In  Mas.sacluiSL'tl.s  Jind  WtmiomI,  llic  statutes  lorhid 
the  service  of  the  writ,  unless  tlie  plaintilF,  or  some 
on(^  on  liis  behalf,  shall  execute  and  deliver  to  the 
ofticer  a  bond  to  the  dc/hid(inf,^\'\[.h  sufficient  sureties, 
to  be  approved  by  the  officer,  in  a  penalty  double  the 
value  of  the  property  to  be  replevied,  with  condition 
to  prosecute  the  replevin  to  final  judgment,  and  to 
pay  such  damages  and  costs,  as  the  defendant  shall 
recover  against  him,  and  also  to  return  the  said  pro- 
perty, in  case  such  shall  be  the  final  judgment.  In 
Missouri  and  Arkansas,  the  bond  is  given  to  the 
sheriffi  In  Kentucky,  it  is  taken  in  the  name  of  the 
commonwealth.  In  all  the  states,  indeed,  in  which 
the  law  has  been  codefied,  a  bond  is  required  in  every 
case  before  the  execution  of  the  writ. 

It  has  been  held  that  the  sheriff  is  not  bound  to 
pursue  strictly,  the  terms  of  the  statute  1 1  Geo.  2d. 
And  that  the  bond  will  be  good,  although  it  do  not 
require  that  the  suit  should  be  prosecuted  without 
delay,  and  althouujh  it  contains  an  undertakin^T  to  in- 
demnify  the  sheriff,  and  although  it  be  executed  by 
one  surety  only. (2) 


(1)  Dunbar  v.  Dunn,  10    Price   01.     Whitteman  i-.  Jones,  5  N. 
Hamp.  :m2.     Gibbs  v.  Barllett,  3  W.  &,  S.  29. 

(2)  Dunbar  i\  Dunn,  10  Price  54.     Austen  v.  Howard,  7  Taunt. 


{[){)  Ob-  THi:  iu:rLi:vi.\  uond. 

Tlie  IVimsylvania  statute  requires  but  one  surety. 
Two  uiav  l>e  tak(Mi;(l)  and,  indeed,  are  always  re- 
quin'd  by  tbe  sbcrifl\ 

Ktlio  plaintiff  make  default  in  any  of  the  proceed- 
ings, or  do  not  prosecute  the  suit  with  e(Tect,  or  with 
success,  wiiicli  is  the  same  thing,  the  defendant  may 
take  an  assignment  of  the  bond;(2)  for  tlie  conditions 
of  tile  bond  are  distinct  and  independent  of  each  other, 
and  a  breach  of  any  one  of  them  will  occasion  a  for- 
feiture.(3) 

Some  hesitation  seems  to  have  been  felt,  as  well  in 
England  as  here,  as  to  the  effect,  upon  tlic  liability  of 
the  sureties  in  the  bond,  of  an  election  by  the  defen- 
dant to  proceed  under  the  statute  17  Car.  'Jd.  It 
seems  hnally  settled  in  England,  that  the  sureties  arc 
not  discharged  by  such  an  election;  and  the  same  con- 
clusion, it  is  presumed,  must  follow  in  Pennsylvania 
from  the  decision  in  Gibbs  v.  Bartlett.  It  has  been 
so  held  in  New  York.(4) 

28.  2  Marsh.  3.')2.  1  Moore  G'^^,  Do  Row  v.  Applcgatp,  'A  M'Cord 
4  J.  liiilfT  V.  Ildwarils,  'A  Maiiti.  A:  (Irang.  202.  Sec  Morris  v. 
Mallhcws,  2  Adol.  Ai  Kllis,  N.  S.  2!»:<. 

(1)  Sacltzcr  i'.  (Jinther,  2  Miles  H7. 

(2)  Turner  v.  Turner.  2  \\.  Si.  \i.  107.  Iv\  parte  lloyle,  2  D.  it 
U.  \:\.  I'lrrtau  v.  Hcvan,  .'>  I'.  \  C  'J^l.  Jackson  v.  Hanson,  8 
Mces  <fc  \V.  177. 

(:<)  I'erreau  v.  Hcvan,  .^)  IJ.  ^\:  ('.  2RI.  8  1).  it  M.  ^'^.  Gibbs 
I'.  Harlletl,  2  W.  it  S.  :i:{. 

(4)   (iouhl  V.  Warner,  A  Wriid.  .^)l. 
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It  was  held  by  Lord  Ihinhvickc,  that,  if  the  defend- 
ant proceeded  on  tlie  statute,  the  writ  of  king's  l)ench 
would  not  com[)el  the  sherilf  to  deliver  up  the  replevin 
bond  to  enable  the  avowant  to  sue  the  sureties,  and 
he  said  he  did  not  remember  one  instance  of  that  beinir 
done.(l)  Wilkinson,  commenting  on  this,  adds,  "  It 
seems  since  to  have  been  a  very  general  opinion,  that, 
if  the  defendant  in  replevin  proceed  upon  the  statute, 
for  the  arrearages  of  rent  and  costs,  he  cannot  have  a 
writ  of  retorno  habendo,  nor  proceed  against  the 
pledges;"  but  he  cites  the  late  case  of  Turnor  v. 
Turner,(2)  as  a  decision  to  the  contrary. 

The  whole  question  was  subsequently  reviewed  by 
the  court  of  king's  bench,  in  the  case  of  Pcrreau  v. 
Bevan,(3)  where  the  court,  by  very  satisfactory  rea- 
soning, maintain  the  position  that  the  condition  of  the 
bond  is  broken  and  the  bond  forfeited,  as  well  by  not 
prosecuting  the  suit  m  ith  elTect,  as  by  a  default  of 
making  a  return  of  the  distress  on  such  return  bein^r  ad- 
judged,  each  part  of  the  condition  being  independent  of 
the  other,  and  the  bond  forfeited  by  a  failure  in  either. 
The  court  go  on  to  say, "  The  case  of  Turnor  v.  Turner, 
we  think,  has  rightly  established,  that  the  avowant,  by 
having  elected  to  proceed  under  the  statute  17  Ch.  2d, 
c.  7,  is  not  confined  to  his  execution  under  the  statute. 


(1)  Combes  v.  Cole,  Rep.  Temp.  Hardwickc  3r)2. 

(2)  2  Brotl.  &  B.  107.      See  Dunbar  r.  Dunn,  Ki  Price  C^O. 

(3)  5  Barn,  &.  Cress.  281. 
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lint  iiiiu'lit  procMMMl  upftii  llic  replevin  l)nii(l,  if  it  li.ul 
biMMi  assi^Micd,  and  may  proceed  ai^aiiist  tlie  slierifl  lor 
his  nci:lii;ciicc  in  the  loss  of  it,  notwitlistaiulinir  wh.it 
is  stated  to  have  been  said  by  Hathnrst,  .1.,  in  Cooper 
y.  Slicrbrookc,  'J  Wils.  I  l(i,  that  '  by  statute  17  Car. 'J, 
the  le<5islatiire  intended  that  tin;  jjioceedin^  upon  that 
statute  by  writ  <»!"  iiupnry,  fieri  facias,  and  ele«^it,  should 
be  final  for  the  avowant  to  recover  his  dainai^es,  and 
that  the  plaintiff  should  keep  his  cattle,  notwithstand- 
irifj  the  course  of  a\vardin<^  a  writ  de  retorno  habendo, 
which  is  a  rii^ht  judgment,  for  the  statute  has  not 
altered  the  judgment  at  common  law,  but  oidygivesa 
further  remedy  to  the  avowant."  The  court  of  com- 
mon pleas,  however,  had  that  case  urged  to  them  as 
in  point  to  that  effect;  but  after  taking  time  to  consider, 
upon  deliberation  and  reasons  stated  at  length  in  the 
report,  decided  contrary  to  that  doctrine  of  IJathurst, 
J.;  and  it  may  be  observed,  that  on  adverting  to  the 
j)reamble,  as  \\('ll  as  to  the  j)rovisions  of  that  statute, 
the  le^i.-lature  meant  only  to  facilitate  the  landlord's 
remedy  against  his  tenant,  and  giv(»  him  additional 
aid,  witlK)ut  in  anv  respeet  d(>priving  him  of  the  benefit 
of  any  remedy,  or  of'  any  proceeding  \ni  was  entitled 
to  pursue  before;  and  the  very  circumstance  of  the 
(;ld  iud'_niP'nf  (!<•  r(t(»rno  habendo  remaiiniii:,  (winch 
JJallinr.-t,  J.,  allow  ~,  and  whicli  i<  allnwed  on  all  hands 
to  be  the  riiflit  pidgment,)  notwithstanding  the  avow- 
ant has  upon  the  verdict,  and  before  the  giving  of  that 
judgment,  elected  to  proceed,  and  actually  proceeded 
upon  that  -fatnte,  seems  to  show,  lliat  as  the  old  judg- 
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tncnt  of  the  common  l;i\v  was  not  ^^onc  or  taken  away 
by  that  election,  so  the  consequences  resuUing  from  it 
still  remained,  if  the  avowant  should  have  occasion, 
or  should  still  choose  to  crave  them  in  aid.  A  subse- 
quent case  of  Dunn  v.  Dunhar,  in  this  court,  in  Hilary 
term,  1820,  was  cited.  That  was  stated  to  he  an 
action  against  the  surety  in  a  replevin  hond,  after  judir- 
ment  in  the  replevin  suit  for  the  arrears  of  rent  under 
the  statute.  On  a  motion  by  Mr.  Marryat,  to  set 
aside  the  proceedini^s  on  the  bond,  because  the  surety 
is  discharged  by  proceeding  under  the  statute,  and  on 
citing  Tidd's  Practice  1088,  where  there  is  a  dictum 
to  that  elFcct,  but  no  reference  to  authority,  Abbott, 
C.  J.,  is  stated,  in  a  note  of  that  case,  to  have  said,  that 
the  statutable  remedy  has  not  taken  away  the  sureties' 
responsibility,  and  in  the  absence  of  authority  the  rule 
was  refused;  but  if  authority  was  found,  it  might  be 
mentioned  again;  Ilolroyd  and  Best,  Justices,  were 
present.  It  does  not  appear  to  have  ever  been  men- 
tioned again.  Supposing  this  to  be  a  correct  note  of 
that  case,  and  that  it  did  not  come  on  again,  it  is  in 
support  of  our  present  opinion.  The  case  indeed  of 
Combes  v.  Cole,  Rep.  Temp.  Hardw.  352,  was  cited, 
but  that  case  was  not  only  before  the  stat.  11  Geo.  2d, 
where  the  avowant  had  no  right  to  have  the  replevin 
bond  assigned  or  delivered  over  to  him,  as  he  lias  since 
that  statute;  and  that  case,  though  it  determined  that 
the  only  mode  of  proceeding  against  the  sheritT,  before 
the  statute  11  Geo.  2d,  was  in  the  mode  there  pointed 
out,  does  not  establish  that  the  proceeding  under  the 
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statute  17  Car.  2,  without  avail,  would  have  been  a 
defence  to  an  action  on  the  replevin  bond,  if  the  sheriff 
had  permitted  the  avowant  to  sue  on  it  in  liis  own 
name,  or  that,  if  it  would,  it  would  be  so  now,  since 
the  statute  11  Geo.  'Jd,  ch.  11);  but  if  it  would  go  to 
this  cxtetit,  it  has  in  cll'cct  been  since  overrulcd.''(l) 

The  supreme  court  of  Pennsylvania  at  one  time 
held,  that  it  was  a  discharge  of  the  replevin  bond  to 
take  a  judgment  by  confession  in  a  sum  certain,  or  on 
the  statute  17  Car.  2d,  without  a  judgment  of  retorno 
habendo  at  the  common  law,  and  it  was  said  tliat  tin 
condition  of  the  replevin  bond  was  to  prosecute  witli 
cflbct,  and  return  the  goods,  in  case  a  return  was 
awarded ;  tliat  the  extent  of  the  obligation  was  that 
lie  should  succeed,  or  comply  with  a  judgment  of  re- 
delivery ;  that  the  bond  contained  a  condition,  with 
alternate  branches  coupled  disjunctively,  and  that  the 
cftcct  of  rendering  one  of  them  impossible  was  to  dis- 
charge the  obligor,  and  that  the  surety  did  not  under- 
take that  his  principal  should  answer  the  statutory 
part  of  the  judgment. (2) 

But  in  the  later  case  of  Gibbsr.  Hartlett,  this  ground 
was  abandoned. (1^)     In  tins  case  iln^  action  of  replc- 

^  in  was  tried,  and  a  verdict  ;iiid  jndginrnt   rendered 

(1)  Sco  Mor|Tan  v.  (Jrilfnh,  7  iMoil.  3R0. 

(2)  Kimmcl  v.  Kinl,  2  W.  131. 

(3)  (iibbs  V.  Barllett,  2  W.  A:  .S.  33.     Sec  Moore  v.  Uowmaker, 
7  Taunlon  97. 
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for  pl.iiiitifT,  which  was  removed  to  tlic  supreme  court 
by  writ  of  error,  wliere  the  judgment  was  reversed, 
and  no  venire  dc  novo  was  awarded.     Tlic  plaintilf 
obtained   an  assignment  of  the   replevin   bond,  and 
brought  his  action  upon  it.     The  defendants  rehed 
upon   tlic  fact,  that  although   the   judgment  was  re- 
versed, yet  no  further  or  other  judgment  or  order  of 
the  said  court  was  rendered  or  made  in  the  said  suit; 
and  on  demurrer  to  this  plea,  the  court  below  gave 
judgment  for  the  defendant.     In  the  argument  before 
the  supreme  court,  the  case  of  Kimmel  v.  Kint  was 
relied  upon  by  the  defendant  in  error,  who  also  argued 
that  he  had  prosecuted  his  suit  with  effect,  as  he  had 
every  thing  he  sought  to  recover.     He  was  in  pos- 
session of  the  property,  and  no  remedy  given  to  his 
adversary  to  deprive  him  of  it.     The  opinion  of  .Judge 
Rogers  is  so  full  upon  this  point,  that  it  is  given  entire. 
"The  condition  of  the  replevin  bond  is,"  said  he,  "to 
prosecute  the  suit  with  effect,  and  make  return  of  the 
goods  and  chattels,  if  a  return  thereof  shall  be  ad- 
judged.    It  is  not,  as  is  erroneously  supposed,  in  Kim- 
mel V.  Kint  in  the  alternative,  with  alternate  branches 
coupled  disjunctively,  but  they  arc  distinct  and  inde- 
pendent of  each  other,  and  a  breach  of  one  of  them 
will  occasion  a  forfeiture.     Thus  it  has  been  ruled, 
that  if  the  plaintiff  neglect  to  levy  his  plaint  at  the 
next  county  court,  or  if  he  make  default  in  any  of  the 
subsequent  proceedings,  or  do  not  prosecute  the  suit 
with  effect,  the  defendant  may  take  an  assignment  of 
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llic  l)Oiul.(l)  Tlio  tonn  prosccutin;,^  ir'ith  r/Zrr/,  moans 
witli  siicccs?,(2)  and  cxtcMids  to  one  continued  prose- 
cution from  the  coniniencemont  until  tlie  termination 
of  tlu^  suit.  Thus,  \vhere  to  del)t  on  bond  the  defen- 
dant pleaded  that  he  had  prosecuted  the  suit  uith  ef- 
fect in  the  county  court,  hut  that  a  writ  of  error  had 
been  brought  in  the  court  above,  wiicre  the  judgment 
liad  been  reversed;  and  the  jilaiiitiir  replied,  that  the 
judgment  in  the  court  above  also  was,  that  the  |)laint 
in  the  court  below  should  abate,  and  that  there  should 
l)c  a  return  irreplevisable;  upon  dennn-ring  to  this  re- 
plication, the  court  held  that  the  words,  'to  prosecute 
with  cflcct'  in  the  court  below,  were  not  confined  to 
the  prosecution  in  that  court  only,  but  extended  also 
to  the  prosecution  of  the  writ  of  error,  as  that  was 
jiart  of  the  suit  commenced  below. (!?)  So  where  the 
plaint  is  removed  into  a  supreme  court,  the  condition 
of  the  bond  is  not  satisfied  by  havinir  jirosccuted  the 
suit  with  cflect  in  the  county  court;  but  the  j)lainti(r 
nuist  follow  it  into  the  court  above.(  1)  It  h:is  also 
been  held  that  the  bond  may  become  forfeited,  by  not 
prosecuting  the  suit  without  delay.  Thus,  where  the 
plaint  was  levied  in  the  county  coin't,  and   two  mnu's 

(1)  Ttirnfir  v.  'rurnpr,  '2  \\.  ^  W.  1  l'-!.      \\\  p.irif  HoyU'.  'J  I).  <fe 
H.  i:{.      S.  il.   1  Moore  tilC. 

(2)  Pcrrf.iii   I',  r.fvaii,  .'>   \\.  A:    ('.  2S1.      Jackson  v.  Hanson,  8 
Mees  6i,  W.  177. 

(3)  Chapman  I'.Htitrlicr,  rarth.24S,r)lJ).     1  Show.  lOO.     Cwil- 
lim  V.  Ilolbrook,  1  Hoh.  &  Pull.  JKi. 

(4)  Vaughan  v.  Norrin,  ('.   T.  Ilir.l.  1.(7.     7  (.'ninyii  I).  *J<i!). 
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were  allowed  to  elapse  without  any  further  steps  being 
taken,  it  was  held  tli(^  ohli^^ce  might  recover, although 
judgment  of  non  pros  was  never  signed  in  the  county 
court ;( I)  and  where  the  plaintiff  in  replevin  is  guilty 
of  a  breach  of  the  condition,  by  not  prosecuting  his 
suit  without  delay,  it  need  not  appear  that  the  suit  is 
determined.(2)     The  same  rule  holds  good  where  a 
suit  has  been  discontinued.(3)     In  the  cases  cited,  no 
judgment  of  de  retorno  habendo  was  entered.     Of 
course  such  a  judgment  is  not  indispensable  to  warrant 
a  recovery  on  the  replevin  bond,(l)  as  seems  to  have 
been  the  opinion  of  the  court  in  Kimmel  v.  Kint.     It 
is  admitted,  that  the  writ  of  de  retorno  habendo  is  not 
in  use.     Indeed  it  is  doubtful  whether  such  a  writ  was 
ever  issued  in  this  state.(5)     It  would,  therefore,  seem 
to  be  perfectly  nugatory  to  send  this  case  back,  that 
such  a  judgment  may  be  entered ;    it  would  increase 
the  trouble  and  expense  for  no  manner  of  advantage 
to  any  person;  for  although  it  is  said,  that  the  surety 
should  not  be  deprived  of  an  opportunity  to  discharge 
himself  by  a  return  of  the  goods,  yet  it  seems  very 

(1)  Axford  V.  Perrett,  1  M.  &  P.  470. 

(2)  Harrison  v.  Wardle,  5  B.  &  Adol.  146. 

(3)  15  Cora.  L.  Rep.  82.  IIC.L.R.230.  Iliirlstonc  on  Bonds 
68.     Badlara  v.  Tucker,  1  Pick.  28G. 

(4)  Waterman  v.  Yea,  2  Wils.  41. 

(5)  See  Com.  v.  Rees,  .3  Wh,  124.  In  the  case  on  which  that 
was  founded,  a  retorno  habendo  is  said  to  have  issued  ;  and,  indeed, 
there  are  numerous  instances  of  tlie  writ  on  the  dockets  of  the  courts 
in  tlie  city  and  county  of  Philadelphia, 
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(jiicstionable  wlicllicr,  at  any  liiiu\  llic  (IcfcMKlant  could 
save  the  rorfeituic  l»y  a  teiicler  of  nturii  <>!' tlic  i^ootls. 
Tlie  iiuigment  do  rctorno  liahendo  is  not  intended  for 
the  benefit  of  the  defendant,  but  of  the  plaintilf  in  the 
replevin  bond,  who,  in  some  cases  perhaps,  might  pre- 
fer a  return  of  tlie  goods  to  the  damages  assessed  by 
a  jury.  It  would  be  any  thing  but  an  act  of  justice  to 
permit  a  person,  wlio  has  wrongfully  deprived  another 
of  his  goods,  and  retained  them  in  his  possession  until 
they  were  nearly  destroyed  by  time  and  use,  after- 
wards, when  judgment  was  rendered  against  him  for 
his  wrongful  act,  to  save  a  forfeiture  of  the  bond  by 
an  oiVer  to  return  the  article  in  its  depreciated  condi- 
tion. Nor  can  the  sureties  be  placed  in  any  better 
situation  than  the  principal.  l>ut,  be  this  as  it  may, 
we  think  it  very  clear  that  the  judgment  of  the  court, 
in  the  case  at  bar,  was  erroneous.  The  case  is  this: 
Alexander  Neely  &  Co.  brought  replevin  against  Eli 
Gibbs,  who  is  the  present  plaintilf.  Neely  obtained 
judgment  against  Gibbs  in  the  court  of  common  pleas, 
which  was  removed  by  writ  of  error  to  the  supreme 
court.  On  argument,  the  judgment  oi'  the  court  of 
common  pleas  was  reversed,  but  no  venire  de  novo 
was  awarded.  And  the  reason  of  this  entry  aj)pears, 
in  the  report  of  the  case  (7  Watts  !{( ).'>,)  to  have  been, 
because  upon  the  admitted  state  of  i'acts,  the  plaintifl* 
could  not  recover.  'l\\r  judi^niK  iit  was  advisedly  en- 
tered "judgment  reversed,"  without  more;  for,  accord- 
ing to  our  practice,  which  saves  expense  and  trouble, 
such  a  judgment  is  a  fin,! I    jtidgnicnt.     I'itlii  r  i)rirty 
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was  at  liberty  to  ask  for  a  venire  dc  novo;  l)nt  both 
were  content  with  tlic  judgment.  How  then,  witli 
this  entry  on  the  record,  can  the  defendant  say  that 
lie  lias  performed  tlie  condition  of  liis  bond,  which 
obliges  him  to  prosecute  his  suit  with  efTect,  and  with- 
out delay?  The  case  comes  directly  within  the 
principles  of  the  cases  cited  abovc."(l) 

In  the  same  spirit  it  has  been  also  held,  that,  if  the 
plaintiff  in  replevin  gives  bond  in  the  usual  form,  and 
the  defendant  claims  the  property  and  retains  it,  giving 
bond,  and  afterwards  arbitrators  award  no  cause  of 
action,  the  plaintiff's  surety  is  liable  on  the  bond  for 
the  costs  of  the  replevin  suit.(2)  If  the  plaintiff's 
neglect  to  prosecute  the  suit  has  been  occasioned  by 
the  act  of  the  defendant,  as  by  his  not  appearing  to 
the  summons  ;(3)  or,  if  the  proceedings  have  been 
stayed  by  injunction,  and  during  that  period  the  plain- 
tiff dies,  the  defendant  will  not  be  entitled  to  an  as- 
signment of  the  bond.( 4) 

An  agreement  between  the  plaintiff  and  defendant 
in  replevin,  entered  of  record,  by  which  the  plaintiff, 
who  had  been  tenant  to  the  defendant,  agreed  that  all 
proceedings  in  the  suit  should  cease,  that  the  plaintiff 
should  pay  the  defendant  a  certain  sum,  that  each 

(1)  Gibbs  V.  Bartlett,  2  W.  «fe  S.  33. 

(2)  Tibbal  v.  Calioon,  10  W.  232. 

(3)  Seal  1-.  Phillips,  3  Price  17. 

(4)  Ormoiid  t-.  Bricrly,  12  Mod.  380.     S.  C.  Carth.  i3I9. 
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parlv  j^lu)iil(l  j)ay  tluir  o^vll  costs,  and  lliat  the  rcplc- 
\in  bmul  fIiouKI  i^tiuicl  as  a  security  fur  tlie  ol)servance 
oftliesc  terms,  is  evidence  of  the  deteniiiiiation  of  tlie 
suit,  and  that  the  plaintilf  did  not  prosecute  it  witli 
effect.  And  on  faihirc  to  coini)ly  on  tlic  part  of  the 
plaintiff,  the  sureties  in  llie  bond  are  liable.  But 
they  are  not  bound  by  the  amount  agreed  to  be  ])aid 
by  the  plaintiff  in  replcvin.(l) 

Upon  the  neglect  of  the  plainlilf  to  comply  uith 
the  conditions  of  the  bond,  it  may  be  assigned  cither 
to  the  avowant  or  to  the  i)erson  making  cognizance 
when  there  is  no  avowant ;  or  to  both  the  avow- 
ant and  the  person  making  cognizance,  who  may  sue 
jointly  upon  it.(2)  The  assignment  may  be  to  the 
avowant  only,  though  there  be  a  conusor  :(:^)  but  it 
seems  doubtful  whether  there  can  be  an  assignment  to 
the  conusor  alone,  where  there  is  an  avowant.(4) 

Where  the  replevin  is  of  a  distress  for  rent,  and  the 
bond  is  taken  under  the  1 1  Geo.  2d,  or  under  the  I'enn- 
sylvania  act  21st  iMarch,  1772,  and  is  assigned  l)y 
the  sheriff  under  hand  and  seal  in  the  presence  of  twc. 
credible  witnesses,  the  assignee  may  sue  thereon  in 
liis  own  name.     But  where  llu:  replevin  is  not  of  a 

(1)  Hallelt  V.  Mountslcphcn,  '2  Dow.  «fc  Uy.  :<1M. 

(2)  Archer  r.  Dudley.  1  W.  t^c    1'.  :»81.     IMuUips  r.  I'ricc,  '.i  M. 
&:  S.  180. 

(.-})  Archer  r.  Diidlny.  1  11.  A:  I'.  :«7l),  HI,  2. 
(4)  Archer  v.  Dudley,  1  li.  .V  T.  :<7'J,  Hi,  2. 
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distress  for  rcnt,(  1 )  or  \\li('i('  iIk;  bond  is  not  tiikcn 
under  the  acts  above  named,  the  action  should  be 
brought  in  the  name  ofthcshcrifif.f^)  Tlie  autliority 
given  by  the  1 1  Geo.  2d  to  the  assignee  to  sue  in  his 
own  name,  does  not  apply  to  those  cases.  And  the 
l)ond,  not  being  a  bond  lor  the  payment  of  money,  is 
not  within  the  act  of  28th  May,  1715,  and  so  it  has 
been  ruled  in  the  district  court,  and  at  nisi  prius  in  the 
county  of  Philadelpliia. 

When  the  plaintiff  in  replevin  is  guilty  of  a  breach 
of  tlic  condition,  by  not  prosecuting  his  suit  without 
delay,  it  need  not  appear  that  the  suit  is  determined. (3) 

Damages  may  be  recovered  against  the  sureties  to 
the  amount  of  the  penalty  in  the  bond,(4)  and  after 
some  discussion,  the  English  courts  appear  to  have 
agreed  that  in  the  action  for  takinix  insuflicicnt  sure- 
ties,  the  sheriff  is  liable  to  the  same  extent;  Eyre,  C.  J., 
saying:  "  The  justice  and  good  sense  of  the  case  seem 
to  be,  that  the  sheriff  should  be  liable  no  further  than 
the  sureties  would  have  been,  if  the  sheriff  had  done 
his  duty,  that  the  responsibility  of  the  sureties  was 

(1)  Knapp  V.  Colburn,  4  Wend.  GIG.  Tibbal  v.  Cahoon,  10  W. 
232. 

(2)  Austen  v.  Howard,  7  Taunt.  25.     AVilk.  110. 

(3)  Harrison  v.  Wardle,  5  B.  &  Add.  146.  Axford  v.  Perrett, 
4  Bing.  586. 

(4)  Bramscomb  r.  Scarborough,  6  Add.  *k  Ellis.  N.  S.  13.  Gaius- 
ford  V.  Grifiith,  1  "Wras.  Saund.  58,  n.  1. 
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limited  l>v  1 1  (un.'Jd,  totloul>lc  the  value  of  the  floods 
distrained,  and  that  sum  ouglit  to  be  the  meaf^ure  of 
damages  ai;aiii.st  the  sljeriir."(0  I'^  ^  previous  case, 
ill  the  court  of  king's  bench,  it  had  been  lield  tliat  da- 
mages could  not  be  recovered  beyond  the  value  of  the 
distress;(2)  and  in  an  intermediate  case,  Lord  Lough- 
borough held  that  damages  might  be  recovered  beyond 
the  penalty  of  the  bond. (3)  In  Pennsylvania  the  courts 
seem  to  have  followed  the  court  of  conmion  pleas  in 
Evans  v.  Grander,  and  have  decided  that  the  measure  of 
damages  in  an  action  against  the  sherifl'  for  taking  in- 
suflicient  sureties,(  1)  and  also  in  an  action  against  the 
sureties  in  the  replevin  bond,  is  the  value  of  the  pro- 
perty, with  interest  from  the  time  of  the  taking  and 
costs.(5)  In  cases  of  fraud,  or  wanton  injury,  damages 
beyond  the  value  and  interest  may  be  given,(())  and  in 
Gibbs  V.  IJartlett  they  held  that  the  value  in  the  writ  was 
only  prima  facie  evidence  of  the  value  of  the  goods.(7) 

By  the  statute  of  Westminster,  the  liability  of  the 


(1)  Evans  I'.  BranJer,  2  11.  IM.  niH.  J.-lTn>y  r.  Hastard,  i  Ailol. 
<k  Ellis  823.    Paul  r.  Goodluck,  2  Iling.  N.  C.  2-20. 

(2)  Yea  r.  Lcllil)ri(lge,  4  T.  Hop.  IMS. 
{'i)  Concancn  t-.  lA'ilihridi^c,  2  II.  Bl.  10. 
(4)  Murdorh  V.  Will,  1  Drill.  :ni. 

(.'))  Gibb.s  V.  IJarllcll,  2  W.  &,  S.2').  M'Cabc  v.  Mnrchead,  IW. 
&  S.  513. 

(0)  M'Cabc  I'.  Moroliead,  1  W .  Si  K.  T)!;}.  I'rizscc  and  Torrcnce 
V.  May  bee.  21  Wend.  114. 

(7)  2  w.  ^  s.  ao. 
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shcrifT  for  not  takiiifr  pledges  according  to  its  provi- 
sions, is  confined  to  tlic  price  of  tlie  beasts.  The  sta- 
tute of  (Jco.  2d,  it  is  believed,  was  intended  rather  as 
an  improvement  and  modification  of  the  old  security, 
than  as  the  creation  of  a  new  one.  As  the  real  da- 
mage, which  the  defendant  has  sustained,  is  the  depri- 
vation of  his  property  from  the  time  of  the  replevin, 
or  if  the  replevin  is  of  a  distress  for  rent,  the  depriva- 
tion of  so  much  property  from  application  to  the  pay- 
ment of  his  rent,  the  true  measure  of  that  damage, 
it  would  seem,  is  the  value  of  the  property  at  the  time 
of  the  replevin,  with  interest  from  that  date,  and  the 
costs  of  suit;  or,  if  the  replevin  is  of  a  distress  for  rent, 
and  the  goods  taken  exceed  in  value  the  rent  due,  then 
for  the  amount  of  the  rent.  On  the  payment  of  that 
sum,  the  courts  will  stay  the  proceedings  on  the 
bond.(l) 

The  confusion,  if  any  there  be,  seems  to  have  arisen 
from  confounding  the  extent  of  the  sureties'  liability 
with  the  amount  the  defendant  in  replevin,  the  plain- 
tiff in  the  suit  on  the  bond,  is  damnified.  The  plain- 
tiff in  the  suit  on  the  replevin  bond,  as  a<rainst  the 
plaintiff  in  replevin,  is  entitled  to  the  value  of  his  pro- 
perty with  damages  for  its  detention,  usually  equal  to 
the  interest  on  its  value  and  costs;  except  in  cases 
where  the  replevin  is  of  a  distress  for  rent,  in  which 


(1)  Gingell  v.  TiirnbuU,  3  Bing.  N.  C.  881.  Bramscombe  r.  Scar- 
borough, G  Add.  ct  Ellis,  N.  S.  i;^.  Gould  v.  Warner,  3  Wend.  54. 
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case  Ik-  i>  cntitlcMl  to  the  valu(>  of  tlic  distress,  if  liis 
rent  arrcar  ccjiialKMl  tlial  aiiioiiiit,  if  not  to  the  valur 
of  \\\<  rout  arroar  \vitli  (lainai,M\s  and  double  costs  ol 
-uit.  If  his  rent  arrear  was  irrcalrr  than  tlie  vahie  of 
thr  distress,  he  was  not  entitled  to  any  thing  beyond 
tlial  value.  The  liahihty  of  tlie  surety  in  replevin  is 
limited  bv  the  penalty  of  his  bond;  the  preceding  ob- 
servations show  that  his  liability  may  be  less  than  that 
amount;  it  cannot  exceed  it.(l) 

In  an  action  on  the  replevin  bond,  where  the  replevin 
was  of  a  distress  for  rent,  the  district  court  for  the  city 
and  county  of  Philadelphia  held,  that  the  rent  in  arrear 
was  the  real  subject  of  controversy ;  w  here  that  was 
under  one  hundred  dollars,  the  court  had  not  jurisdic- 
tion.(2) 

In  the  case  of  Gingell  r.  Turn])ull,  a  rule  nisi  after 
judgment  by  default  in  an  action  on  a  replevin  bond 
taken  in  in  the  penalty  of  125  pounds,  to  stay  pro- 
ceedings upon  payment  into  court  of  r»2  pounds,  at 
which  the  goods  distrained  had  been  valued  l)y  a  sur-  • 
veyor  (Mnployed  by  the  sureties,  together  with  the 
costs;  the  rent  in  iincur  was  101  pounds.  I'laintilV 
showed  cause  on  aflidavit  that  the  goods  wen^  worth 
more  than  enough  to  cover  the  niil  and   all   charges, 


(1)  Hunt  V.  Uound,  '2   Dowl.  :u>f^.    Ward  v.  llcnloy,  1  Y.  it  J. 
285.  HofTord  v.  Alger,  1  Taunt.  'Z\H.  fJould  v.  Warner,  3  Wend.  HI. 

(2)  Frccdcnburg  v.  Meclcr,  7  Tcnn.  Law  Jour.  211. 
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but  objected  to  try  tin' vuliic  (>!"  tlio  goods  on  afli(l;i\it; 
wlicrcu[)on,  the  court  inatlc  the  rule  absolute,  on  paying 
into  court  the  value  of  the  tjoods,  tofjolhcr  with  the 
costs;  the  value  of  the  goods  to  be  ascertained  by  the 
prothonotary.(l) 

Under  the  clause  in  the  act  which  declares  that  the 
court,  where  the  action  on  the  replevin  bond  shall  be 
brought,  may,  by  a  rule  of  the  same  court,  give  such 
relief  to  the  parties  upon  such  bond  as  may  be  agrcc- 
'  able  to  justice  and  reason,  and  such  rule  shall  have  the 
nature  and  effect  of  a  defeasance  to  such  bond ;  the 
courts  w  ill  interfere  to  prevent  the  accumulation  of 
costs,  where  several  actions  are  broujjht  against  the 
principal  and  sureties.  In  a  case  where  three  actions 
were  brought  on  one  replevin  bond  against  the  prin- 
cipal, and  each  of  the  two  sureties,  and  a  rule  had 
been  obtained  to  stay  all  proceedings  in  the  three  ac- 
tions, on  payment  of  costs  in  the  first  action  only,  or 
upon  such  other  terms  as  the  court  should  direct;  the 
court  made  a  rule,  that  all  proceedings  in  the  three 
actions  should  be  stayed  on  payment  of  the  rent  and 
costs;  otherwise,  the  rule  to  be  discharged,  and  the 
plaintiff  to  proceed  in  one  action,  and  the  defendants 
in  the  other  two  actions  to  be  bound  by  the  event  of 
that  one. (2) 

The  court  will  not  stay  the  proceedings        a  rcple- 

(1)  Ginjell  v.  Tiirnbull,  3  Bing.  N.  C.  881- 

(2)  Bartlelt  v.  Bartlett,  et  al.,  4  Mann,  i^-  Gran.  269. 
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vin  bond,  unless  it  clearly  apj)cars  that  the  application 
is  iiKule  on  behalf  of  the  sureties  and  not  of  the  prin- 
cipal.(l)  Where  one  of  the  sureties  in  a  replevin  bond 
was  a  material  witness  in  the  cause,  the  court  allowed 
another  to  be  substituted  on  his  being  approved  of  by 
the  prothonotary,  and  notice  given  to  the  defendants' 
attorney. (2) 

(1)  \Varton  v.  Hlackncll,  12  Mces  «fe  Wells  558. 

(2)  Bailey  v.  Bailey,  1  Bing.  92.  Amos  v.  Ginnot,  1  Scam.  MO. 
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OF  THE  DECLARATION  AND  PLEADINGS  IN  THE  ACTION 
ON  THE  REPLEVIN  BOND. 


The  declaration  on  the  replevin  bond  concisely 
states  the  proceedings  in  replevin,  the  failure  in  ful- 
filling the  condition  of  the  bond,  and  the  assignment 
of  the  bond.  If  the  distress  were  made  by  the  plain- 
tift'as  bailiff  of  another,  it  is  usually  so  stated  ;(1)  but 
in  a  declaration  by  two  persons,  it  is  not  necessary  to 
state  that  the  one  distrained  as  bailiff,(2)  nor  need  the 
declaration  set  out  the  goods  distrained  ;  and  if  it  state 
the  bond  was  conditioned  for  makinix  a  return  of  the 
goods  in  the  condition  mentioned,  and  thereupon  the 
sheriff  replevied  the  same,  it  sufficiently  appears  the 
bond  was  conditioned  for  a  return  of  the  goods 
distrained. (3)  The  condition  should  be  correctly 
stated.(4)  The  declaration  is  not  double,  although 
both  parts  of  the  condition  are  negatived,  and  if  a  suf- 
ficient breach  appear,  the  plaintiff  will  be  entitled  to 

(1)  Dias  V.  Freeman,  5  T.  R.  195.     See  appendix  for  form. 

(2)  Phillips  V.  Price,  3  M.  .t  S.  180. 

(3)  Phillips  V.  Price,  3  M.  &  S.  180. 

(4)  Halhcad  v.  Abrams,  3  Taunt.  SI.     Glover  r.  Coles,  1  Bing.  6. 
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rrcovcr.   ;ilth<)iij:li     lln'    brcacli    is    not    formally   as- 
si«iii('(l.(l) 

Xoii  est  facliiin,  which  \)\\\>  in  i-siio  the  oxccution  of 
the  bond  or  the  vahdity  of  its  execution  in  law,  is  the 
general  issue. (2)  Under  the  plea  of  payment  with 
notice,  any  equitahlo  defence  may  !)e  given  in  evidence 
in  Pennsylvania.  Thus,  where  two  sureties  are  named 
in  tlie  l)ody  of  the  bond,  and  but  one  executes  it,  this 
fact  may  he  izivcn  in  evidence  under  the  j>lca  of  pay- 
ment, and  is  a  defence,  unless  it  appear  lliat  tin-  de- 
fendant waived  the  execution  by  the  other  surety.(3) 
In  Austen  v.  Iloward,(l)  a  plcta  that  the  bond  pur- 
ported to  be  entered  into  by  two  sureties,  but  was 
executed  only  ])y  one,  was  held  to  be  l)a(l,  but  by 
Burrough,  justice,  this  was  fnom  a  defect  in  plead- 
ing.(5) 

All  matters  of  defence  may  be  pleaded  specially. 
Plea  bv  surety  that  the  judgment  was  obtained  airainst 
the  principal  by  fraud,  namely,  by  the  j)laintiir  in  that 
suit  fraudulently  procuring  the  defendant  lo  confess, 
and  bv  the  defendant  falsely  and  fraudulently  confess- 
in''  tlie  action,  is  bad  on  demurrer,  uidess  it.  allege  it 


(1)  rcrroaii  r.  Hcv.m,  .".  15.  .^  C  '-'SI. 

(2)  Strph.  on  IMeiul.  170.      /rijrlcr  v.  Sprrnkle,  7  W.Sl  S.  17.'). 
(.'J)   Sharp  V.  The  l^iiU-d  ScUcs,  1  Watts  Vll. 

( t)  7  Taunt.  Vi8. 
(5)  7  Taunt.  :{'J7. 
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was  for  the  purpose  of  dtTrauding  the  .sureties. (1)  It 
is  not  a  good  j)Ica,  to  an  action  on  the  hoiid  l)rought 
after  an  award,  that  the  proceedings  in  rej)Ievin  were 
suspended  by  agreement  during  an  arbitration,  to 
which  were  referred  tlie  time  of  payment  of  the  rent, 
with  certain  claims  of  the  tenant  on  the  landlord  for 
damages,  with  liberty  for  the  tenant  to  deduct  them, 
when  awarded  from  the  rent.(2)  It  seems  that  it 
would  be  ground  for  relief  in  equity,  or  if  the  applica- 
tion was  by  motion. (3) 

When  the  declaration  stated  the  judgment  in  the 
replevin  suit  to  have  been  a  retorno  habendo,  awarded 
for  want  of  a  plea  to  an  avow  ry,  a  plea  that,  after  the 
judgment  for  a  return,  a  Avrit  to  inquire  of  the  arrear 
of  the  rent,  and  the  value  of  the  cattle,  goods,  d:c., 
distrained,  was  prayed  by  the  avowant,  granted,  and 
executed,  and  that  thereupon  avowant  had  judgment 
to  recover  the  arrear  of  rent  found,  together  w  itli  a 
sum  for  his  costs  and  damages,  was  held  ill  on  de- 
murrer; and  the  execution  of  such  a  writ  is  no  dis- 
charge of  the  sureties.(l) 

By  the  act  of  the  11th  of  April,  1848,  where  a  judg- 

(1)  Moore  v.  Bowmaker,  7  Taunt.  97. 

(2)  lb.     Aldridge  v.  Harper,  10  Bing.  118. 

(3)  Archer  v.  Hale,  4  Bing.  404.     AltlriJge  v.  Harper  ct  al.  10 
Bing.  118. 

(4)  Turner    v.  Turner,  2    Brod.  &;    Bing.  108.      See    Gibbs  v. 
Barllett,  2  W.  &  S.  29.     Perreau  v.  Bevan,  5  B.  ,fe  C.  284. 

O 
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mcnt  has  been  obtained  jjinco  the  passage  of  tlie  act, 
against  two  or  more  joint  or  several  obligors,  the 
death  of  one  or  more  of  the  defendants  shall  not  dis- 
charge his  or  their  estate  or  estates,  real  or  personal, 
from  the  payment  thereof;  i)iit  the  same  shall  be  pay- 
able by  his  or  their  executors  or  administrators,  as  if 
the  judfrment  had  been  several  against  the  deceased 
alone.(l)  This  does  not  seem  to  reach  the  case  of  a 
death  pending  the  action,  in  which  case  the  remedy 
acainst  the  assets  of  the  deceased  will  still  bcgonc.(2) 


(1)  Para.  Laws,  1848,  536. 

(2)  Walter  v.  Ginrich,  2  W.  204. 
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OF  THE  PROCEEDINGS  AGAINST  THE  SHERIFF    FOR   TAKING 
INSUFFICIENT  PLEDGES. 


If  the  sheriff  neglect  to  take  a  bond,  the  court  ^vill 
not  grant  an  attachment  against  him,(I)  neither  Avill 
they  order  him  to  pay  the  costs  recovered  by  the  defen- 
dant in  replevin,  but  the  proper  remedy  is  to  proceed 
against  him  by  an  action  on  the  case.(2)  The  same 
action  lies  for  taking  insufficient  pledges.(3)  And 
this  action  is  maintainable  even  after  the  avoAvant  or 
person  making  cognizance  has  taken  an  assignment 
of  the  replevin  bond,  and  sued  the  principal  and  sure- 
ties: for  such  assignment  is  no  waiver  of  any  pro- 
ceedings against  the  sheriff.(4)  The  supreme  court 
of  Pennsylvania  have  restricted  this  rule  so  far,  as  to 
suspend  the  action  against  the  sheriff,  while  proceed- 
ings towards  satisfaction  by  judgment  and  execution 
against  the  sureties  are  in  progress.(5)    The  conusor 

(1)  Twells  V.  Colville,  Willes  375.    Rex  v.  Lewis,  2  T.  R.  617. 

(2)  Tesseyman  v.  Gildart,  1  N.  Rep.  292.    Cro.  Car.  416.    Sir 
Wm.  Jones  378.  (3)  2  Inst.  340. 

(4)  1  Wm.  Saund.  Rep.  195  ;  or  !\Iyers  v.  Clark,  3  W.  &  S.  539. 

(5)  Commonwealth  v.  Rees,  3  Wh.  124. 
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imi>t  hiiiiii  tlic  acticjii  if  tlicri,'  is  no  a\()\v;iiit.(  1 ) 
III  Tt iiii.-\  Uaiiia,  instead  of  proceeding  by  action  on 
the  case,  the  slierill'  and  liis  snrrtics  may  \)c  surd  on 
liis  ofllcial  bond. (2) 

There  is  in  Pennsyhania,  as  \\c  liavc  seen,  no  le- 
gislative provision  by  which  the  sherill"  is  recjuired  to 
take  a  bond  from  the  plaintilV  in  replevin,  before  exe- 
cuting the  writ,  except  in  cases  of  replevin  of  a  distress 
for  rent.  The  sherilF,  nevertheless,  always  takes  such 
bonds,  and  they  have  been  frequently  assigned  and  sued 
upon,  where  the  replevin  was  not  of  a  distress.  M'he- 
thcr  the  sherifl'  would  be  liable  to  an  action  on  the  case, 
if  he  omitted  to  take  such  a  bond,  or  if  the  sureties 
proved  insufllcient,  does  not  appear  to  have  been  agi- 
tated. In  Pearcc  v.  Humphreys,  where  the  plaintitF 
was  allowed  to  recover  in  such  an  action,  the  objection 
was  not  taken;  on  the  contrary,  the  sherifl's  obliga- 
tion to  take  the  bond  seems  to  have  been  assumed  on 
all  hands.(,3) 

According  to  the  more  recent  authorities  in  I'^.ngland, 
and  in  some  of  the  United  States,  the  sherill"  is  not 
responsiI)le  for  the  sunici(Micy  iA'  the  sureties  in  re|)levin 
at  the  end  of  the  proceedings.     It  is  enough  if  they 

(1)  Archer  r.  Dudley.  1  Uos.  \  I'ul.  :afi. 

(2)  AefJI.st  Marrli,  IHOM.  I  Siu.  I,:nvs  IT).  Art  Ulli  Jiiiic,  IHiJO. 
Tarn.  I..  r,:i7.  Myers  f.  C'otn..  i  W.  ,V  S.  Co.  Coin.  r.  Rccs,  3 
Wli.  1-1. 

(3;   14  S.  A  li.  '^3. 
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>vcrc  apparently  responsible  at  the  time  of  taking 
thcni.(  1 )  But  he  is  responsible  if  either  of  the  sureties 
is  insufBcient,(2)  and  is  also  liable  for  negli«;ence  if  he 
lose  the  bond. (3)  Notice  of  the  insufliciency  of  the 
sureties,  and  general  reputation  of  their  want  of  credit 
in  the  neighbourhood,  are  alike  evidence  against 
him.(2)  In  Pennsylvania,  the  sherifT  is  held  to  a  much 
more  rigid  accountability,  for  he  is  answerable  for  the 
sufficiency  of  the  sureties  in  the  replevin  bond,  at  the 
termination  of  the  suit.  It  is  not  enough  that  they  were 
sufficient  when  they  were  taken,(4)  and  it  is  incumbent 
on  the  sheriff  to  furnish  proof  of  the  execution  of  the 
bond.(5)  It  is  not  necessary  for  the  plaintiff  to  prove 
the  execution  by  the  sureties,  as  against  the  sheriff 
proof  of  the  assignment  by  him  is  sufFicicnt.(G)  The 
declaration  in  the  action  on  the  case,  states  the  dis- 
tress, and  the  replevin,  and  the  proceedings  in  the  re- 
plevin suit,  terminating  with  the  judgment  of  retorno 
habendo.  Where  the  replevin  was  of  a  distress  for 
rent,  it  is  said  that  in  the  action  against  the  sheriff  for 
taking  insufficient  sureties  it  is  not  necessary  to  aver 
a  judgment    of  retorno  habendo  :(7)  but    that    such 

(1)  Ilindle  r.  Blades,  5  Taunt.  225.  Sutton  v.  Wayte,  8  Moore 'J7. 
Commonwealih  v.  Thomson,  3  Dana  :501. 

(2)  Scott  V.  Waithman,  3  Stark.  108.    11  E.  C.  L.  R.  ITG. 

(3)  Perreau  v.  Bcvan,  5  Barn.  &  Cress.  284. 

(4)  Oxley  v.  Cowperthwaite,  1  Dall.  349.  Pearce  v.  Humphreys. 
14  S.  &  R.  23.    Myers  v.  Clark,  3  W.  &  S.  53.'5. 

(5)  liaxter  r.  Graham,  5  W.  418. 

(6)  Barnes  v.  Lucas,  Ryan  &;  Moody  264. 

(7)  Perreau  v.  Bcvan,  5  B.  &  C.  284.     Gibbs  v.  Bartlctt,  2  AV. 
&  S.  29. 
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averment  is  necessary  where  the  replevin  was  of  cat- 
tle distrained  damage  feasant.fl)  The  declaration 
then  states  the  duty  of  the  sherilV  to  take  a  replevin 
bond,  but  that  lie  neglected  to  take  such  bond,  and 
that  the  plaintill'  hath  not  obtained  a  return  of  the 
goods  or  their  value,  or  payment  of  the  arrears  of 
rent;  and  in  the  case  of  taking  insufllcicnt  pledges,  it  is 
stated,  that  the  sheriiT  did  take  a  bond  from  certain 
j)ersons  as  sureties,  and  that  they  were  not  good, 
sufficient,  or  responsible  sureties.  The  general  alle- 
gation of  insufficiency  is  enough  in  Pennsylvania;  in 
England,  the  modern  precedents  allege  insufficiency 
at  the  time  of  taking — special  damage  is  generally 
added. (2)  If  there  is  any  difficulty  in  proving  that  the 
sheriff  did  not  take  a  replevin  bond,  add  a  count  for 
liirf  not  having  assigned  the  bond  upon  request,  if  that 
is  the  fact.  In  New  York  it  has  been  held  that  under 
the  revised  statutes  it  is  necessary  to  aver  that  a  writ 
of  retorno  habendo  has  been  issued,  and  a  return  of 
clongata  made  thereon.(3)  The  general  issue  is  not 
guilty,  which  puts  in  issue  the  whole  of  the  allegations 
on  the  record  which  must  be  proved  as  alleged.  The 
record  of  the  re[)levin  suit  is  evidence  of  the  result, 
and  if  the  sureties  have  been  sued  inelfectually,  the 
record  in  that  suit  is  generally  given  in  evidence;  a 
return  of  nulla  bona  to  a  fieri  facias  upon  a  judiiincnt 
against  a  surety  in   replevin   is,  however,  only  prima 

(1)  Iliicker  I',  (iordon,  I  Cr.  vV  Mc  HH. 

(2)  Sec  Appendix  for  form.  I'carcc  i*.  Humphreys,  11  S.  tV  IJ, '23, 

(3)  (iibbs  V.  Bull,  18  Johns.  IM.'). 
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facie  evidence  of  his  insuflicicncy.(l)  The  sureties 
themselves  arc  witness  as  to  their  sufficiency. (2)  Evi- 
dence of  general  reputation  as  to  their  want  of  credit 
in  the  ncighhourhood  of  their  respective  reHidcnccs.(.3) 
will  he  received  in  proof  of  their  insufficiency,  as  well 
as  particular  acts  of  default.(l)  If  the  plaintiflf  have 
taken  an  assignment  of  the  bond,  it  must  be  pro- 
duced ;(5)  but  it  is  not  necessary  to  prove  it,  proof  of 
the  assignment  from  the  sheriff  being  sufficient  as 
against  him. (6) 

If  the  plaintiff  has  not  taken  an  assignment  of  it,  he 
must  give  the  defendant  a  notice  at  the  trial;  if  he 
produce  it,  it  maybe  put  in  evidence  without  proof.(7) 
If  he  do  not,  then  secondary  evidence  must  be  given 
of  its  contents.(8) 

(1)  Myers  v.  Clark,  3  W.  &  S.  535. 

(2)  Archbold  on  Land,  and  Tent.  250.  Myers  v.  Clark,  3  W.  <fc 
S.  535. 

(3)  Scott  V.  Waithman,  3  Stark  168.  See  Saunders  v.  Darling, 
Bui.  N.  P.  GO. 

(4)  Gwyllimu.  Scholey,  G  Esp.  100. 

(5)  Jeffrey  v.  Bastard.  4  Ad.  &  El.  823. 

(6)  Barnes  v.  Lucas,  Ry.  &  M.  264.  21  E.  C.  L.  R. 

(7)  Scott  V.  Waithman,  3  Stark  168. 

(8)  Archbold  PI.  and  Ev.  386,  387.  Arch,  on  Ld.  and  Tent.  250. 
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OF  THE  CLAIM  rrxOPERTV  noxp. 

Tun  chiini  property  bond  is  unknown  in  1  jiglisli 
practice,  and  in  this  country  is  confined  to  Pennsyl- 
vania and  Delaware.  In  England,  a  claim  of  property 
on  the  part  of  the  defendant,  as  ^vc  have  seen,  puts  a 
stop  to  the  proceedings,  until  a  writ  dc  proprietate 
probanda  is  issued.(l)  That  writ  is  not  in  use  in 
Pennsylvania.  The  practice,  under  the  act  of  1705, 
has  created  what  may  be  called  the  common  law  on 
this  subject  in  that  state.  Where  the  w  rit  of  replevin 
issues,  the  defendant  may  put  in  a  claim  of  j)roperty, 
and  on  giving  bond  to  the  sheriff  in  double  the  value 
of  the  goods  to  answer  for  their  value  if  he  shall  not 
succeed  in  the  suit,  he  is  entitled  to  retain  the  goods. 
The  sherilTwill  return  this  fact  to  the  writ  of  n'i>lovin. 

It  is  the  duty  of  the  sherilV,  b(inrc  he  removes  the 
goods,  to  allow  the  defendant  reasonable  time  to  obtain 
security.  li'  he  docs  not,  he  cannot,  in  an  action  ol 
trespass,  justify  under  the  writ   in   replevin. (2)     The' 

(1)  Sec  Ariic,  p.  '27. 

(•2)  Mocker  V.  Striker,  1  Dall.  S'^/).    I'carcc  i\  Humphreys,  1  1  > 
iV  H.  2:j,  2.-). 
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obligation  entered  into  is  called  a  claim  property  bond, 
and  is  in  form  a  bond  to  the  slierilV  in  double  the  value 
of  the  goods,  conditioned  that  the  defendant  shall  esta- 
blish his  claim  of  property  on  the  trial,  and  well  and 
truly  deliver  up  the  property  to  the  plaintilf,  if  the  pro- 
perty thereof  shall  be  adjudged  to  be  in  him,  and  to 
indemnify  the  sherifl'.(l)  There  is  no  statute  pre- 
scribing the  form  of  this  bond;  it  will  not,  tlierefore, 
be  void,  if  it  contain  some  conditions  contrary  to  law, 
and  some  that  arc  good  and  lawful;  but  the  conditions 
which  are  against  law  will  be  void  ab  initio,  w  hilc  the 
others  will  stand  good.  Thus,  where  a  claim  property 
bond  contained  a  condition  to  make  a  return  of  the 
goods,  if  a  return  should  be  awarded,  it  was  held 
that,  although  this  condition  was  erroneously  in  the 
bond,  as  it  looked  to  a  judgment  which  could  never  be 
entered  for  the  plaintifl'  in  replevin,  to  wit,  the  judgment 
of  retorno  habendo,  yet  it  was  simply  void  as  being 
harmless  and  without  effect  ;(2)  and  that  the  plaintiff 
mio-ht  recover  on  the  bond  for  a  breach  of  the  condi- 
tions  which  were  good.  The  condition  in  the  bond, 
in  the  appendix,  which  is  in  the  form  used  in  Phila- 
delphia county,  to  deliver  up  the  goods  to  the  plaintiff 
if  the  property  thereof  shall  be  adjudged  in  him, 
looks  to  a  regular  judgment,  and  is  not  to  be  con- 
founded with  the  condition  held  to  be  invalid  in  Chaffee 
V.  Sangston. 

(1)  See  form  in  the  Appendix. 

(2)  Chaffee  r.  Sangston,   10  Watts  205.    Moore   v.   Shenk,  3 
Barrl3. 
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Tlic  bond  may  be  assigned  to  the  plaint  ill'  in  tlic 
replevin,  but  tlie  action  upon  it  nmst  b(^  brought  in  the 
name  of  the  sherilV  to  liis  use.  Tlic  omission  to  set 
out  in  the  declaration  the  proceedings  and  judgmont  in 
the  replevin,  though  good  cause  for  demurrer,  is  cured 
by  verdict.(l) 

The  sureties  in  the  claim  property  bond  arc  liable 
to  the  full  amount  of  the  penalty  of  their  bond.  In 
Miller  v.  routz,(2)  the  court  repudiate  the  idea  that 
the  plaintifl'  should  recover  the  value  of  the  goods  only, 
and  they  ask,  "  Suppose  a  family  picture,  or  piece  of 
plate,  or  (as  this  case  turned  out  in  the  evidence  on 
the  trial,)  the  produce  of  a  farm  for  one  whole  year, 
unlawfully  taken  and  detained  by  a  wrong-doer,  shall 
the  mere  value  of  the  property  be  the  sole  measure  of 
damages?"  This  reasoning  would  apply  equally  well 
to  the  sureties  in  the  replevin  bond.  There  may  be 
cases,  undoubtedly,  in  which  the  market  or  money 
value  of  an  article  could  not  be  considered  as  an  equi- 
valent for  its  loss  to  the  owner,  and  this  whether  he  be 
deprived  of  it  by  writ  of  replevin,  or  kept  out  of  it  by 
the  claim  property  bond.  In  the  former  case  we  have 
seen  that  intorest  upon  the  value  of  the  article,  when 
taken,  frou)  the  time  of  taking,  is  the  regular  measure  of 
damages,  where  there  has  l)een  no  wanton,  vexatious, 
oppressive,  or  culpable  conduct,  and  that  the  defendant 


(1)  ChalTcc  V.  Sangston,  K)  Waits  'JO.'). 

(2)  Miller  V.  roiiiz,  *J  Ycilcs  118. 
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is  not  entitled  to  any  special  damages  he  has  sustained 
by  the  interruption  of  his  business,  caused  by  the  rc- 
plevin.(l)  It  is  diflicult  to  discover  any  good  reason 
for  a  difference,  and  perhaps  Miller  v.  Foutz  would  now 
be  construed  as  propounding  the  same  doctrine. 

In  New  York,  under  the  revised  statutes,  a  pro- 
ceeding somewhat  analogous  to  the  writ  dc  proprie- 
tate  probanda  prevailed.  There,  if  a  claim  of  property 
were  made  by  the  defendant,  or  any  other  person 
in  possession  of  the  goods,  and  the  fees  of  a  jury  for 
trying  such  claim  were  paid  to  the  sheriff,  he  -was  re- 
quired to  take  the  goods  into  his  possession,  and  de- 
tain them  in  his  custody,  and,  forthwith,  to  summon 
a  jury  to  appear  before  him,  at  such  time  and  place  as 
he  might  specify,  which  time  was  required  to  be  with- 
in two  days  thereafter,  to  try  the  validity  of  such 
claim. 

The  new  Code  of  Procedure  has  superseded  this 
system,  and  introduced  a  proceeding  very  similar  to 
the  claim  property  bond  in  Pennsylvania.  The  most 
material  difference  bein<T,  that  a  re-deliverv  to  the 
plaintiff  is  stipulated  for  by  the  claimant,  if  such  de- 
livery shall  be  adjudged  by  the  court.  The  code  docs 
not  provide  for  any  change  in  the  judgment  for  the 
plaintiff,  which,  as  we  have  seen,  was  at  common  law 
for  the  value  of  the  property,  and  not  a  judgment  of 

(1)  M'Cabe  v.  xMoorehead,  1  W.  &;  S.  513.      Gibbs  v.  BarQeit, 
2  W.  &;  S.  35. 
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rclorno  habcndo.  JJiil  niulcr  ilu'  revised  statutes,  the 
plaintilV  was  allowed,  in  addition  to  the  jud^incnl  for 
the  value  of  the  chattels,  a  jiidi^Mnent  that  they  should 
be  delivered  to  him  without  di'lay,(l)  and  as  the  new 
code  only  touches  the  process,  it  is  to  be  presumed 
that  he  is  still  entitled  to  this  judLnnent.  The  statutes 
of  Arkansas  hav(^  followed  the  revised  statutes  of  New 
York.  The  statute  law  of  the  other  states  attaches 
110  inij)ortance  to  the  claim  of  property  by  the  defen- 
dant. Such  claim  does  not,  in  any  manner,  interfere 
with  the  operation  of  the  writ  of  replevin,  and  the 
writ  de  proprietate  probanda  is  not  allowed.  The 
alTidavit  of  property  and  right  of  possession,  exacted 
from  the  plaintilV  before  lie  is  entitled  to  the  writ,  and 
his  bond  to  |)rosecute  with  eflcct,  are  looked  upon  as 
sufilcicnt  protections  to  the  defendant. 

The  Pennsylvania  practice  has  some  features  which 
recommend  it  in  preference  to  any  other.  And  this 
seems  to  have  been  felt  by  the  authors  of  the  new 
code  in  New  York  who  have  adopted  it,  with  an  al- 
teration, derived  from  their  revised  statutes,  givinuj  the 
plaintiff  the  benefit  of  a  judirment  for  a  return  if  lie 
wishes  it,  which  is  in  theory,  at  any  rate,  an  improve- 
ment. The  Pennsylvania  practice  is  but  a  recogni- 
tion of  the  familiar  maxim,  "  melior  est  conditio  possi- 
dentis." TIm-  |)laintilV  before  trial  is  but  a  clainiaiit  of 
til''  propfrtv.     If  tli(Mlcrr[i(l;iiif  ;issnines  the  sani(>  atti- 

(1)  I{cv.  Siai.  .New  York.  Title  Kcplcvin,  Sccl.  IS). 
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tudc,  and  gives  security  to  estalili-Ii  liis  claim,  it  in 
but  ill  accordance  with  i^cn('r;il  principles  that  lie 
should  retain  the  possession  during  the  pendency  of 
the  action.  In  England,  vherc  replevin  uas  used 
chiefly  to  test  the  right  to  distrain,  and  was  generally 
held  not  to  apply  to  other  cases,  the  property  was  re- 
garded as  prima  facie  belonging  to  the  plaintiff;  and 
that  he  might  not  be  debarred  from  the  possession  of 
liis  property  pending  the  action,  by  a  vexatious  claim 
of  property  on  the  part  of  the  defendant,  the  writ  do 
proprietate  probanda  was  devised  to  try  this  prelimi- 
nary question  at  once,  that,  if  the  property  was  the 
plaintitr's,  he  might  have  possession  of  it  pending  the 
suit.  In  this  country,  where  the  action  is  used  to  try 
the  right  of  property  and  possession  as  well  as  to  test 
the  right  to  distrain,  the  property  is  not  prima  facie  in 
the  plaintiff,  but  in  the  defendant,  as  being  the  party 
in  possession,  hence  the  propriety  of  not  disturbing  his 
possession,  where  he  claims  property,  and  is  willing  to 
give  security  to  abide  the  judgment  of  the  court.  It 
might  be  an  improvement  in  the  Pennsylvania  practice 
to  adopt  the  Delaware  construction  of  the  law,  and 
allow  the  defendant  in  all  cases  to  take  judgment  lor 
the  value  of  the  goods  as  well  as  a  retorno  habendo. 
And  to  extend  to  the  plaintifl',  where  the  goods  have 
not  been  delivered  to  him  in  the  first  instance,  the 
benefits  of  a  judgment  of  retorno  habendo,  if  he  de- 
sires it.  The  revised  statutes  of  New  York  provided, 
in  a  measure,  for  both  these  changes ;  we  have  seen 
that  they  gave  the  plaintilT  the  benefit  of  a  retorno 


'J2?  OF  Tin:  CLAIM   PROPERTY   BOND. 

Imbcmlo,  or  order  lor  delivery,  which  was  equivalent 
thereto.  They  also  aulhori/ed  the  defendant  when  lie 
was  entitled  to  a  jud«^nient  of  rctorno  habendo,  except 
in  cases  where  the  property  replevied  had  been  dis- 
trained, to  take,  instead  thereof,  a  judgment  for  the 
value  of  the  property,  to  be  assessed  by  the  jury,  or 
by  writ  of  inquiry  as  the  case  might  bc.(l) 

(1)  Kcv.  Stat.  New  York,  Tit.  Kcp.  Sect.  35. 
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Pnccipe. 

A.  B.  ^  In  District  Court, 

V.     >  Sept.  T.  1848. 

C.  D.  ^  Value  $3000. 

'    Issue  writ  of  replevin  for  twenty  boxes  of  merchan- 
flisc,  marked  as  follows:    returnable  1st  Monday  of 
October,  1848. 
W.  E.  M. 
W.  B. 


S.         &c. 


E.  F. 
To  Prothonotary,  Atty.  for  PPfF. 

D.  C.  Sept.  10,  1848. 


City  and  County  of  Philadclpiiia,  ss. 

s^^^       The  Commonwealth  of  Pennsylvania,  to 
iP^Jgthc  sheriff  of  Philadelphia  county,  greeting: 

<j-^j^^i>   II  A.  B.  make  you  secure  of  prosecuting  hie 


22(3  aimm:m)i\  i. 

claim  witli  cfTect  airainst  C.  I).,  then  \\c  conimaiulyou 
tliat  to  tlio  said  A.  J^,  twenty  boxes  of  in<  rdiaiulise, 
maikiHl,  »5wc.,  to  be  replevied  and  delivered,  you  eause, 
and  that  you  jnit  by  sureties  and  safe  pledges  the  said  C. 
D.,  so  that  he  be  and  appear  before  our  judges  at  IMiila- 
delphia,  at  our  District  Court  for  tiic  City  and  County 
of  Philadelphia,  there  to  be  held  the  first  Monday  of 
next  to  answer  the  said  A.  H.  of  a  plea,  wherefore 
Jic  took  the  goods  and  chattels  aforesaid,  tlic  property 
of  the  said  A.  B.,  and  the  same  unjustly  detains  against 
sureties  and  safe  pledges,  «5cc.  And  have  you  then  there 
this  writ.  WITNESS  the  Honourable  Thoma.s  M. 
Pettit,  President  of  our  said  Court  at  Philadelj)hia, 
the  day  of  in''*the  year  of  our  Lord  one  thou- 
sand eiiiht  hundred  and  forty- 

Prothonotary. 
\.  ]l.  The  value  of  the  snoods  is  endorsed  on  the 
writ. 


nV//  of  Iloiiunc  Rrplcgkmdo. 

Pennsylvania,  ss. 

.•;^v-  Th<;  Commonwealth  of  Pcimsylvania  to  the 
^tf^^r(jr^-h(  rill'  of  i'hiladclphia  county,  greeting:  We 

''-^..ik-'  command  )ou  that  justly  and  without  delay 
you  cause  to  be  r('|)l«;vicd  William  Wright,  otherwise 
called  Pxii.  Hall,  ulioMi  I-r.i»l  Deacon,  late  o|"  your 
comity,  tor)k  ami  taken  doth  hold  as  it  is  said,  uidess 
the  aforesaid  William  Wri'dit,  otherwise  called  Wn\. 


APPENDIX  I.  227 

ll;ill,\vas  trikcn  bvnnr  spccinl  prccrpt,  or  ofour  Chief 
Justice,  or  of  the  dcalli  of  ;iiiy  iii.iii,  or  of  ;iiiy  otlior 
riujlit  nliercof,  accortliri<r  to  the  laws  and  u.-aijes  of 
this  Commonwcatli,  he  is  not  rcplevial)le  that  no  more 
clamour  thereof  we  may  have  for  defect  of  justice,  and 
how  you  shall  execute  this  our  writ  you  make  appear 
to  our  justices  of  our  Supreme  Court  at  our  Supremo 
Court  to  be  holdcn  at  Philadelphia,  in  and  for  our 
Eastern  District,  on  the  second  Monday  of  December 
next,  and  have  you  then  there  this  writ.  Witness  the 
Hon.  William  Tilghman,  Esquire,  Doctor  of  Laws, 
Chief  Justice  of  our  said  Supreme  Court  at  Philadel- 
phia, the  twenty-seventh  day  of  July,  in  the  year  of  our 
Lord  1818. 

Return.  John  Conrad,  Proth'y. 

Replevied,  Sept.  25th,  1818,  Summoned. 


Replevin  Bond  as  used  in  ^eic  York. 

Know  all  men  by  these  presents,  that  we  are 

held  and  firmly  bound  unto  sherifl'of  the  in 

the  sum  of  dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  shcrilT,  or  to  his  assigns: 
For  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  finnly  by 
these  presents.  Scaled  with  our  seals.  Dated 
day  of        one  thousand  eight  hundred  and 
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'V\\c  condition  of  this  ol)lig;ition  is  sucli,Tliat  if  the 
above  houndcn  t^liall  prosecute  tlic  suit  to  cflect, 

and  without  delay,  uliicli  ha  coniintncod  in  the 
aijainst  tlie  ilrfviuhmt',  for  unjustly  dclain- 
inrr  (name  the  goods)  and  that  if  the  dcjhidant  re- 
cover judgment  against  in  such  action,  ^^ill 
return  the  same  property,  if  return  thereof  be  adjudged, 
and  will  pay  to  the  dcfcmhtnt  .ill  such  sums  of  money 
as  may  be  recovered  against  by  such  drfcndant 
in  the  said  action,  for  any  cause  whatever,  then  the 
above  obligation  to  be  void. 

Seeded  and  delivered  hi  the  preseuec  of 

State  of  New  York,  City  and  County  of  New  York. 
ss.  of  the    said    city,  being   duly  sworn,   says, 

tli;it  he  has  examined  and  appraised  the  jiroperty 
specified  in  the  above  bond;  that  he  lias  no  interest 
therein,  nor  in  the  suit  commenced  therefor,  and  be- 
lieves the  same  to  be  of  the  value  of 

Sworn  before  me  and  examined^  this  9th  day  of  Mareh, 
1848. 

Sherif, 


III  nil  nil  llniid  lis  itsfd  in  Prn}isi//rnni(i. 

K'now  all  nicu  by  llicsc  prcsiMils,  that  we  A.  15.,  C. 
I).,  and  \].  v.,  are  held  and  firmly  bound  unto  Ibiny 
Lclar,  Esq.,  Sherifl'  of  iIk-  City  and  County  of  IMiila- 
delphia,  in  the  just  and  full  sum  "f  lawful  money 
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of  Pennsylvania,  to  be  paid  to  tlic  said  Henry  Lclar, 
Esq.,  liis  certain  attorney,  executors,  administrators,  or 
assigns:  to  wliicli  payment  well  and  truly  to  be  made 
and  done,  wc  do  bind  ourselves,  and  each  of  us,  our 
heirs,  executors  and  administrators,  and  every  of  them, 
jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  dated  this  day  of         in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  forty- 

The  condition  of  this  obligation  is  such,  That  where- 
as the  above  bounden  A.  13.,  having  obtained  a  certain 
writ  of  replevin,  issued  out  of  the  tested  at  Phila- 
delphia, the  day  of  against  a  certain  J.  K.,  of 
the  county  aforesaid,  commanding  the  said  sherifT, 
that  he  should  replevy,  and  cause  to  be  delivered  to 
the  said  A.  B.,  (enumerate  the  articles.) 

Now  if  the  above  bounden  A.  B.  shall  and  will  prose- 
cute his  suit  against  the  said  J.K.  with  effect,  and  shall 
and  will  make  return  of  the  said  goods,  if  return  of  the 
same  shall  be  adjudged,  and  shall  and  will,  also,  from 
time  to  time,  and  at  all  times  hereafter,  well  and  suf- 
ficiently keep  and  save  harmless  and  indemnified  the 
above  named  sheriff  and  his  officers,  and  his  or  their 
heirs,  executors  and  administrators,  and  every  of  them, 
of  and  from  all  manner  of  suits,  action  and  actions, 
costs  or  charges  whatsoever,  that  shall  and  may  accrue 
to  him  or  them,  by  reason  of  the  replevy  and  delivery 
aforesaid,  that  then  the  above  obligation  to  be  void 
and  of  none  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue;  and  we  hereby  authorize  the  protho- 
notary  of  the  proper  court  to  enter  judgment  hereon. 
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unon  tlu^  rccoNcrv  of  jiulizmcMit  ag;iinst  the  said  .-licrilV, 
upon  aiiv  of  the  Ibrcj^oii]";  accounts. 

Scaled  and  delivered  "j 
ill  the  j»ie>riice  of  us.      J  A.  \).        (sp.al.) 

C.   J).  (SKAL.) 

E.  V.       (seal.) 


Claim  Projfcrly  Bond  as  used  in  iht   county  of  Phila- 

d(lj>hia. 

Know  all  men  by  these  presents,  that  wc,  A.  1].,  C.  D., 
and  E.  F.,  arc  held  and  firmly  hound  unto  Henry  Lelar, 
Esq.,  SherilV  of  the  City  and  County  of  Philadelphia,  in 
the  just  and  full  sum  of  lawful  money  of  Pennsyl- 
vania, to  be  paid  to  the  said  Henry  Lelar,  Esq.,  his 
certain  attorney,  executors,  administrators,  or  assigns : 
to  which  payment  well  and  truly  to  be  made  and  done, 
we  do  bind  ourselves,  and  each  of  us,  our  heirs,  execu- 
tors and  administrators,  and  every  of  them,  jointly  and 
severally  firmly  by  these  presents.  Sealed  ^\llh  our 
seals,  dated   this  day  of  in   the  year  of  our 

Lord  one  thousand  ci^zht  hundred  and  forty 

The  condition  of  this  obligation  is  such.  That  where- 
as, J.  K.havirii^'  obtained  a  certain  writ  of  replevin,  is- 
sued out  of  ihr  t<'>lc«l  a1  i'hiladclphia.  the  day 
of  airainst  the  above  bnundeii  \.\\.  <>f  fli(^  ((Minty 
aforesaid,  eniiimandiiiL:  the  said  slierilf,  that  he  should 
replevy,  and  cause  to  be  delivered  to  the  said  .1.  K. 
(certain  article-,  enumeratini:  tlK-m.) 
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And  wliorciis  llm  said  A.  I>.  liatli  claiiiicd  proprrty  in 
the  said  (goods  and  chattels)  whercfor  delivery  of  the 
said  (goods  and  chattels)  cannot  he  made.  Now  if 
the  ahovo  houndcn  A.  ]\.  shall  and  do  well  and  trnly 
deliver  up  the  said  (goods  and  chattels)  to  the  said 
J.  K.,  if  the  property  thereof  shall  he  adjudged  in  the 
said  J.  K.,  And  shall  do  and  well  and  truly  ahide  hy  the 
judgment  of  the  said  court  in  all  things  relating  to  the 
premises,  and  shall  also  save  and  keep  harmless,  and 
indemnify  the  said  sheriff  in  the  premises,  then  this 
obligation  to  be  void  and  of  none  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  1 
in  the  presence  of  us.     J  A.  B.        (seal.) 

C.  D.        (seal.) 
E.  F.       (seal.) 


Writ  of  Rcforno  Hahcndo. 

Philadelphia,  ss. 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff 
of  the  said  County,  greeting :  Whereas  A.  B.,  lately 
in  our  District  Court  at  Philadelphia,  was  summoned 
to  answer  E.  F.  of  a  plea  wherefore  he  took  three 
horses,  of  the  value  of  three  hundred  dollars,  lawful 
money,  &c.,  of  the  goods  and  chattels  of  liim  the  said 
E.  F.,  and  the  same  unjustly  detained  against  sureties 
and  pledges,  &c.,  as  he  alleged,  and  the  said  E.  F. 
afterwards  made  default  in  our  said  court,  before  our 
judges  at  Philadelphia :  Wherefore,  it  is  considered  in 
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our  same  court,  before  our  said  judges,  that  he  and 
liis  j)lcdgc.s  for  prosecuting  should  he  amerced,  and 
that  the  said  A.  B.  might  depart  tlie  court  Avitliout 
day,  and  should  have  return  of  the  horses  aforesaid. 
Therefore  >ve  command  you,  that,  without  delay,  you 
return  the  said  three  horses  to  the  said  A.  B.,  and  you 
shall  not  deliver  the  said  liorses  at  the  complaint  of 
the  said  E.  F.,  without  our  writ,  which  shall  expressly 
mention  the  said  judgment.  And  in  what  manner  you 
shall  e.xccutc  this  writ,  make  known  to  our  judges  at 
Philadelphia,  at  our  l)i^<trict  Court  there  to  he  held  for 
the  said  city  and  county  of  Philadelphia,  the  first 
Monday  of  next.  And  have  you  then  there  this 
writ.     Witness,  &c. 


Notice  of  china  of  Property. 

To  II.  L.,  Sheriff  of  the  City  and  County  of  Phila- 
delphia. Sir, — I  hereby  claim  property  in  the  goods 
and  chattels  (or  beasts,  or  if  a  part  only  he  claimed, 
state  the  part  particularly,)  sought  to  be  rejilcvied  by 
A.  B.  on  a  writ  of  replevin,  issued  out  of  the  District 
Court  for  the  city  and  county  of  Philadelphia,  of  March 
Term,  1810,  No.  against  C.  D.,  and  to  you  directed. 
And  I  offer  M.  N.,  No.  Walnut  Street,  and  O.  P., 
No.         Vino  Street,  as  sureties  in  the  bond. 

Dated,  &c.  Signed  by  claimant. 
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Declaration  in  the  dctinuil  ivhcn  the  sheriff  rclurns  sinn- 
moned^  replevied,  and  delivered. 

In  the  District  Court  for  the  City  and  County  of 
Philadelphia. 

riiiladelphia,  ss. 

A.  B.  was  summoned  to  answer  C.  D.  of  a  plea 
wherefore  he  took  the  goods  and  chattels  of  the  said 
C.  D.  and  unjustly  detained  the  same  against  sureties 
and  pledges,  &c.,  and  thereupon  the  plaintiff,  by  E.  F. 
his  attorney,  complains  for  that  the  defendant  on  the 
day  of  at  in  the  county  aforesaid,  in  a 

certain  dwelling-house,  No.  Walnut  street,  (or  farm, 
or  store-house,  as  the  case  may  be,)  took  the  goods 
and  chattels,  to  wit,  (here  enumerate  the  articles  as  in 
the  writ,)  of  him  the  plaintiff  of  great  value,  to  wit,  of 
the  value  of  ,  and  unjustly  detained  the  same  against 
sureties  and  pledges,  until,  &c.;  to  the  damngt-  of  the 
plaintilVof        ;  and  thereupon  he  brings  his  suit,  c^c. 


'2o  1  ArruNDix  ii. 

Ihcliuutlion  in  ihr  dctimt  irluii  tJtc  sli(rijj  returns  (lai<^ncd^ 
ur  that  a  claim  property  bond  has  been  taken. 

In  tho  District  Court  for  the  City  and  County  of 
Pliiladtlpliia. 

Pliiladclpliia,  ss. 

A.  U.  was  summoned  to  answer  C.  J),  of  a  plea 
wherefore  he  took  the  goods  and  chattels  of  tlie  said 
C.  D.  and  unjustly  detained  the  same  ag^ainst  sureties 
and  pledges,  and  thereupon  the  plaintiff,  by  E.  F.  his 
attorney,  complains  for  that  the  defendant  on  the 
day  of  at  in  the  county  aforesaid,  in  a  certain 
dwelling-house.  No.  \\'alnut  street,  (or  farm,  or  store- 
house, as  the  case  may  be,)  took  the  goods  and  chat- 
tels, to  wit,  (here  enumerate  the  articles  as  in  the  writ,) 
of  him  the  plaintiff,  of  great  value,  towit,  of  the  value 
of  ,  and  unjustly  detains  the  same  against  sureties 
and  pledges,  to  the  damage  of  tlie  plaintifl'  of  ; 

and  therefore  he  brings  his  suit. 


Declaration  in  tJir  drti/init  and  (blind,  where  the  sheriff 
returns  replevied  and  d(  /irt  rrd,  us  to  some  oj  the  goods^ 
eloiiSned  as  to  otJurs. 

In   the   District  Court  for  the   City  and   County  o  f 
IMiiladclphia. 

Philadelphia,  .v5. 
A.  I>.  was  summoned    to   answer  C.  1).  of  a    i)lea 
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wherefore  he  took  tlic  jroods  and  chattels  of  the  said 
C,  D.  uiul  unjustly  detained  the  same  against  sureties 
and  pledges,  and  thereupon  the  plaintiff,  hy  E.  F.  his 
attorney,  complains  for  that  the  defendant  on  the 
day  of  at  in  the  county  aforesaid,  in  a  certain 
dwelling-house,  No.  Walnut  street,  (or  farm,  or  store- 
house, as  the  case  may  be,)  took  the  goods  and  chat- 
tels, to  wit,  (stating  the  goods  as  enumerated  in  the 
writ,)  of  him  the  plaintifT  of  great  value,  to  wit,  of  the 
value  of  $  ,  and  parcel  thereof,  to  wit,  one  hundred 
barrels  of  flour,  unjustly  detained  against  sureties  and 
pledges,  <kc.,  until,  »Sjc.,  and  the  residue  or  remainder 
thereof  still  doth  detain  against  sureties  and  pledges. 
Wherefore  he,  the  said  C.  D.,  saith  he  is  injured,  and 
hath  damage  to  the  value  of  $  and  therefore  he 

brings  suit,  die. 


Plea  non  crpit. 

In  the  District  Court  for  the  City  and  County  of 
Philadelphia. 

Philadelphia,  ss. 

And  the  said  defendant,  by  E.  F.  his  attorney,  comes, 
&c.,  and  says  that  he  did  not  take  the  said  goods  and 
chattels,  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  plaintifl'  has  above  thereof  complained 
against  him;  and  of  this  the  defendant  puts  himself  on 
the  country,  etc. 
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P/ca  (-(J fit  in  ulio  loco. 

And  the  said  defendant,  by  E.  F.  his  attorney,  comes, 
etc.,  and  says  tliat  he  took  the  said  cattle,  in  the  said 
dcchiration  mentioned,  in  a  certain  close,  (duelling- 
liouse,  store,  as  the  case  may  be,)  called  ,  in  the 
county  aforesaid,  without  this,  that  he  took  the  said 
cattle,  or  any  or  eitlier  of  them,  in  the  said  place  called 
the  ,  ill  the  county  aforesaid,  as  the  plaintilV  has 

in  his  said  declaration  in  that  behalf  alleged:  and  this 
the  defendant  is  ready  to  verify,  etc.  And  for  having 
a  return  of  the  said  cattle,  the  defendant  well  avows 
the  taking  of  the  said  cattle,  in  the  said  declaration 
mentioned,  in  the  said  close  called  ,  and  justly,  etc., 
because  he  says  that  before  the  said  time  when,  etc., 
and  at  the  time  of  making  the  demise  hereinafter  men- 
tioned, one  C.  D.  was  seized  of,  and  in  the  said  close 
called  ,  in  which,  etc.,  with  the  aiipurtcnanccs  in 

his  demesne  as  of  fee:  and  being  so  seized,  he, the  said 
C.  D.,  before  the  said  time,  etc.,  to  wit,  on  de- 

mised the  said  close  called  ,  in  which,  etc..  with 

the  appurtenances  to  the  defendant  to  iiave  and  to  hold 
llie  same  to  the  defendant,  for  the  term  of  years 

thence  next  ensuinu,  and  fully  to  be  complete  and  ended : 
by  virtue  oi'  which  .-aid  demise,  he,  the  defendant,  after- 
wards and  before  the  said  time  when,  etc.,  tn  >\it,  on 
tin;  (lay  and  yrar  last  iifon'said,  entered  into  the  said 
close  called  the  ,  in  winch,  etc,  with  th(^  appurte- 
nances, and  became,  until  and  at  the  said  time  when, 
etc.,  was  laufnlly  possessed  thereof:  and  because  the 
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said  rattle;  in  the  said  declaration  mentioned  at  the 
same  time  when,  etc.,  were  wronf^fully  and  injuriously 
in  the  s;iid  close  called  ,  and  treading  down  and 
dcDasturin""  the  o;rass  and   hcrba<ie  then  and   there 

low  o 

growing,  and  doing  damage  there  to  him  the  defendant, 
he,  the  defendant,  well  avows  the  taking  of  the  said 
cattle  in  the  said  close  called  ,  and  justly  and  as  for 
and  in  the  name  of  a  distress,  for  the  said  damage  so 
there  done  and  doing  as  aforesaid. 


Plea  admitting  defendant  had  the  cattle  in  the  locus  in  (juo^ 
hut  took  them  damage  feasant  in  another. 

And  the  said  defendant,  by  E.  F.  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  well 
avows  the  taking  and  having  the  said  (mare)  in  the 
said  piece  or  parcel  of  land  called  ,  as  in  the  said 
declaration  mentioned,  and  justly,  etc.,  because  he  says 
that,  etc.  (Here  state  a  seizin  in  fee  of  another  close, 
and  a  demise  thereof  to  the  defendant  and  his  entry, 
and  the  distress  damage  feasant,  as  in  the  last  form, 
to  the  end,  and  then  proceed  as  follows.)  And  the 
said  defendant  afterwards,  and  immediately  before  the 
said  time  when,  etc.,  took  and  led  the  said  mare  from 
the  said  close,  piece,  or  parcel  of  ground  so  demised 
to  him  as  aforesaid,  to  the  said  place  in  the  said  decla- 
ration mentioned,  called  the  ,  in  which,  etc.,  and 
nt  the  said  time  when,  etc.,  had  the  same  there  in  the 
way  from  the  said  close,  piece,  or  parcel  of  ground,  so 
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(Iciiiiscd  as  alorcsaid,  to  ;i  certain  ixuiiid  at  ,  in 

the  rountv  aforesaid,  there  to  l)e  impouiKh^d  lor  tlie 
damage  so  done  in  the  said  elose,  piece,  or  parcel  of 
•ground,  so  demised  as  aforesaid;  and  this,  etc.,  (con- 
clude with  veritication.) 


PIcd  projx  ritj  ill  another. 

And  for  a  further  plea  in  this  hciialf,  with  the  leave 
of  the  court  first  had  and  obtained,  the  defendant  says 
that  the  property  of  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  at  the  said  time  when,  etc., 
was  in  him  the  defendant,  (or  in  one  A.  R,as  the  case 
may  be,)  without  this  that  the  property  of  the  said 
goods  and  chattels,  or  any  jiart  thereof,  at  the  said 
time  when,  etc.,  was  in  the  said  plaintiff  as  by  the  said 
declaration  is  above  supposed,  and  this  the  defendant 
is  ready  to  verify;  wherefore  he  prays  judgment,  etc. 


Pl((i  sldtnlr  (tf  liiiiiltitioiis. 

And  for  a  further  plea  in  this  behalf,  the  di'lendant 
says  that  he  diil  not  take  or  detain  the  said  goods  and 
chattels  in  the  said  (h'claratidii  mentioned,  or  any  of 
them,  or  anv  i)art  thereof,  in  manner  and  lorm  as 
the  pl.iintilV  has  above  thereof  complained  against  liim, 
at  anv  time  within   .-i\  years   before   the  commence- 
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mcnt  of  this  suit;  and  this  lie  the  said  defendant  is 
ready  to  verily. 


Replication  to  the  uhovc. 

And  tlic  plaintill',  as  to  the  said  plea  of  tlie  defen- 
dant by  him  above  pleaded  says,  that  the  defendant 
did  take  and  detain  the  said  goods  and  chattels,  in 
the  said  declaration  mentioned,  in  manner  and  form 
as  he  the  plaintiff  has  above  thereof  complained  against 
him,  within  six  years  before  the  commencement  of  this 
suit,  and  this  he  the  said  plaintiff  prays  may  be  en- 
quired of  by  the  country,  etc. 


Avowry  or  Cognizance  for  rcyit. 

The  defendant,  by  E.  F.  his  attorney,  well  avows 
(or  in  a  cognizance  as  bailiff  of  R.  S.,  well  acknow- 
ledges) the  taking  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  in  the  said  dwelling- 
house  in  which,  etc.,  and  justly,  etc.,  because  he  says, 
that  the  plaintiff  (or  one  J.  K.)  for  a  long  time,  to  wit, 
for  the  space  of  years,  next  before  and  ending  on 

and  from  thence  until  and  at  the  time  when,  etc., 
held  and  enjoyed  the  said  dwelling-house  in  which, 
etc.,  with  the  appurtenances,  as  tenant  thereof  to  the 
said  defendant  (or  G.  II.,)  by  virtue  of  a  certain  de- 
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miso  tlicroof  to  him  llic  said  plaint  iff,*  (or,  tlic  said  J. 
K.)  tliorctoforc  made  at  and  under  a  certain  yearly 
rent  of        payable  (quarterly  on  (state  the  days  of 
payment,)  in  every  year,  by  even  and  ecpial  portions ; 
and  because  the  sum  of        of  the  rent  aforesaid,  for 
the  said  space  of        ending  as  aforesaid  on  the  said 
day  of        in  the  year  aforesaid,  and  from  thence 
until,  and  at  the  same  time  when,  etc.,  was  due  and  in 
arrear  from  the  plnintiiT  to  the  defendant,  (or  G.  II.  in 
a  cognizance,)  he  the  defendant  well  avows  (or  if  a 
cognizance,  "as  baililTof  the  said  G.  II.,  well  acknow- 
ledges ")  the  taking  of  the  said  goods  and  chattels,  in 
the  said  dwelling-house  in  which,  etc.,  and  justly,  etc.. 
as  for  and  in  the  name  of  a  distress  for  the  said  rent, 
so  due  and  in  arrear  to  the  defendant  (or  G.  II.  as 
aforesaid  ;)  which  said  rent  still  remains  in  arrear  and 
unpaid;   and  this  the  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  and  a  return  of  the  said 
goods  and  chattels,  together  with  his  damages,  accord- 
inji  to  the  form  of  the  statute  in  such  case  made  and 
provided  to  be  adjudged  to  him,  etc. 


Vl(ti  III  Ixir.      Traverse  of  fJie  donisc. 

And  the  plaintiff,  as  to  the  (avowry  or  cognizance) 
of  the  defendant,  says,  that  the  defendant,  by  reason 

•  If  it  bo  doubtful  to  whom  the  original  letting  was,  the  words 
"  to  him  the  said  A.  H.,"  nhould  be  omitted. 
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of  any  thing  by  him  in  liis  said  (avowry  or  cognizance) 
above  alleged,  ought  not  to  avow  (or,  as  haiHiroftlic 
said  G.  II.  acknowledge)  the  taking  of  the  said  (goods, 
etc.,)  in  tlio  place  in  which,  etc.,  and  justly,  etc.;  be- 
cause he  says,  that  the  plaintiff  (or  E.  F.)did  not  hold 
or  enjoy  the  said  dwelling-house  in  which,  etc.,  with 
the  appurtenances,  as  tenant  thereof  to  the  defendant 
(or  the  said  G.  II.,)  under  the  said  supposed  demise 
thereof  in  the  said  avowry  or  cognizance  mentioned, 
in  manner  and  form  as  the  defendant  has  above  in  his 
said  avowry  (or  cognizance)  in  that  behalf  alleged; 
and  this  he  the  plaintiff  prays  may  be  inquired  of  by 
the  country. 


Pica  in  Ixir,  no  rent  in  arrcar. 

Commencement  as  ahovc.  Because  he  says,  that  no 
part  of  the  said  supposed  rent,  in  the  said  avowry  (or 
cognizance)  mentioned,  was  or  is  in  arrear  from  the 
plaintiff  to  the  defendant  (or  G.  II.,)  in  manner  and 
form  as  the  defendant  has  in  his  avowry  (or  cogni- 
zance) in  that  behalf  alleged ;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  etc. 


Pica,  eviction. 

Commencement  as  before.     Because  he  says,  that  the 
defendant,  after  the  making  of  the  said  demise  in  the 
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saiil  av«)\s  rv  iiU'iilioiitMi.  and  hctmc  any  part  of  the 
.-aid  rent  fliortin  mentioned  bccanic  due  or  in  arrear, 
to  Avit,  on  ,  with  lone  and  amis, etc., entered  into 
a  eortain  messuage  or  dwelling-house,  parcel  of  the 
said  demised  premises,  in  the  said  avowry  alleged  to 
liave  been  demised,  in  and  ujwn  the  possession  of  him 
the  plaintiff  thereof,  and  hnn  the  said  j)laintiff  from 
his  possession  thereof,  ejected,  expelled,  put  out  and 
amoved,  and  kept  and  continued  the  plaintiff  so  ejected, 
expelled,  put  out  and  amoved  from  his  [)Ossession 
thereof,  from  thence,  until,  and  upon  and  after  the 
said  day  of  ,  A.D.  1818;  and  this  the  plaintiff 
is  ready  to  verify  ;  therefore,  inasmuch  as  the  said 
defendant  has  above  acknowledged  the  taking  of  the 
said  (cattle,  etc..)  in  the  said  place  in  which,  etc.,  he 
the  plaintiff  prays  judgment  and  his  damages,  by 
reason  of  the  taking  and  unjustly  detaining  the  same, 
to  be  adjudged  to  him,  etc. 


Pica  hif  ((    lodtxfr  in  n  tdvrni  or  fxxtrdin^^-housc,  whose 
aooil^  have  been  distrnincd  for  rent  due  />>/  f/u  truant. 

Connnr/tcrnirnt  (is  hr/'orr.  IJccausc  ho  says,  that  at  the 
said  time  when,  etc.,  he  the  said  ]>laintilf  was  a  boarder 
NMth  ( ).  I'.,  (tlif  tenant)  at  lli<'  said  j)]acc  in  \\!ii(.li, 
etc.,  and  had  !)ecn  such  boarder  for  a  lonn  tiuic  before, 
to  wit,  for  tin;  sj)acc  of  six  months,  and  that,  as  such 
boarder,  he    had    the  said  goods  and  chaltels   in  the 
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S'did  [)l;i(t;  ill  which,  etc.,  and  lliat  diiriiig  all  the  .said 
time,  and  at  the  said  time  when,  etc.,  the  said  O.  P., 
in  the  said  place  in  uiiicli,  etc.,  kept  a  hoarding-house; 
and  tiiis  the  phiintitris  ready  to  verify. 


Avowry^  damage  feasant. 

The  defendant,  by  A.  B.  liis  attorney,  well  avows  {or 
in  a  cognizance^  as  bailiff  of  G.  H.  well  acknowledfres) 
the  taking  of  the  said  goods  and  chattels  in  tlie  said 
declaration  mentioned,  in  the  said  (close)  in  which,  etc., 
and  justly,  etc.;  because  he  says,  that  the  said  place, 
in  which,  etc.,  now  is,  and  at  the  same  time  when,  etc., 
was  the  close,  soil,  and  freehold  of  him  the  defendant, 
and  because  the  said  cattle  at  the  said  time  when,  etc., 
were  in  the  said  place  in  which,  etc.,  eating  up  the 
grass  there  then  growing,  and  doing  damage  there  to 
the  defendant,  he  the  defendant  well  avows  the  taking 
of  the  said  cattle  in  the  said  place,  in  which,  etc.,  and 
justly,  etc.,  as  for  and  in  the  name  of  a  distress  for  the 
said  damage  so  there  done  and  doing  as  aforesaid; 
and  this  the  defendant  is  ready  to  verify ;  wherefore, 
he  prays  judgment  and  a  return  of  the  said  goods  and 
chattels,  together  with  the  damages,  according  to  the 
tbrm  of  the  statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  etc. 
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Plea  in  har^  lender  of  amends  before  impoundin^^. 

And  i1h^  plaintilV  as  to  the  (avowry  or  coiiiii/.anco) 
oftlio  defendant,  says,  that  the  ddrndaiif.  I>y  reason  of 
anv  tliinir  1)V  liini  in  his  said  (avowry  or  coi^nizancc,) 
above  alleged,  ought  not  to  avow  (or  as  baililf  of  the 
said  G.  II.  acknowledge,)  the  taking  of  the  said  (cattle, 
etc.)  in  the  place  in  which,  etc.,  and  justly,  etc.  Be- 
cause he  says  that  after  the  taking  of  the  said  cattle 
in  the  said  place  in  which,  etc.,  by  the  defendant,  and 
before  the  impounding  of  the  same,  to  wit,  on  the  same 
dav  and  vear  in  the  said  declaration  mentioned,  he, 
the  plaintilf,  tendered  and  oflcred  to  pay  to  thedeiend- 
ant  a  certain  sum  of  money,  to  wit,  the  sum  of  .<»  , 
as  amends  for  the  said  damage  done  to  him,  the  de- 
fendant, by  the  said  cattle  in  the  said  place  in  which, 
etc.,  as  aforesaid,  and  which  was  then  sufficient  amends 
for  the  same,  which  said  sum  of  $  the  defendant 

then  wholly  refused  to  accept  from  the  j)laintifV.  and 
unjuRtly  detained  the  said  cattle  against  sureties  and 
pledL^rs,  etc.,  until,  etc.,  in  manner  and  form  as  the 
plaintiir  hath  above  thereof  romj)lain((l  aL^ainst  him 
the  defendant:  and  this  lie,  the  dcrriidaiit,  is  ready  to 
verify.  Wlicrefore,  inasmuch  as  the  said  deleiidaiit  lias 
above  arknowledgod  the  takinirof  the  said  (cattle)  in 
the  said  place  in  wliicli,  etc.,  he,  the  plaintifV,  prays 
judfiment  and  his  dainai^es,  by  reason  of  the  taking 
and  iiiijn-tly  detaining  tlw  same,  to  be  adjudged  to 
him,  etc. 
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Pica  in  bftr,  dniidl  of  title. 

(Commencement  as  above.)  Because  he  says  that 
the  said  place  in  which,  etc.,  now  is,  and  at  the  said 
time  when,  etc.,  was  the  close,  soil,  and  freehold  of 
him  the  plaintifl*,  and  not  the  close,  soil,  and  freehold 
of  him  the  defendant,  (or  G.  H.,)  in  manner  and  form 
as  the  defendant  hath  above  in  his  said  avowry  (or 
cognizance,)  in  that  behalf  alleged:  and  this  he,  the 
plaintiff,  prays  may  be  inquired  of  by  the  country,  etc. 


Pica  that  the  cattle  escaped  through  defect  offences. 

(Commencement  as  above.)  Because  he  says  that 
the  plaintiff,  before  and  at  the  said  time  when,  etc., 
was  lawfully  possessed  of,  and  in  a  certain  close  with 
the  appurtenances,  situate,  lying,  and  being  in  the 
county  aforesaid,  and  contiguous  and  nc\t  adjoining  to 
the  said  close  of  the  defendant,  in  which.,  etc.,  and  that 
the  defendant  and  all  others,  the  tenants  and  occupiers 
of  the  said  close  in  which,  etc.,  for  the  time  being,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  repaired  and  amended,  and  have  used  and  been 
accustomed  to  repair  and  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  the  plaintilf  before 
and  at  the  said  several  times  when,  etc.,  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought 
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to  repair  and  amend  tlie  fence  I)et\vr(>n  the  said  close 
of  Inni  ihc  plaiiitilV,  and  the  said  cdosc  in  \vhich,  etc., 
wlirrc  and  as  often  as  occasio!i  hatli  required,  and  shall 
and  may  require  to  prevent  cattle  lawlully  feedinir  and 
depasturing,  or  being  in  the  said  close  of  the  plaintilV, 
from  erring  and  escaping  thereout  through  the  defects 
and  insufhciency  of  the  said  fence,  into  the  said  close 
in  which,  etc.,  and  doing  damage  there;  and  the  |)lain- 
tifl' further  says,  that  the  said  fence,  before  and  at  the 
said  several  times  when,  etc.,  were  ruinous,  prostrate, 
fallen  down,  and  in  great  decay,  for  want  of  needlul 
and  neccssar}' making,  repairing,  and  amending  thereof; 
by  means  whereof  the  said  cattle,  in  the  said  declara- 
tion mentioned,  at  the  said  several  times  when,  etc., 
then  lawfully  feeding  and  depasturing  in  the  said  close 
of  the  plaintiff',  without  the  knowledge  of  the  plaintifT, 
and  against  his  will,  erred  and  escaped  thereout  into 
the  close  in  which,  etc.,  through  the  defects  and  insuf- 
ficiency of  the  said  fence,  and  remained  therein  until 
the  defendant,  before  the  plaintifT  had  or  could  have 
any  notice  that  the  said  cattle  were  in  the  said  [)lace 
in  which,  etc.,  to  wit,  at  the  said  time  when,  etc.,  of 
his  own  wrong,  took  the  said  cattle  in  the  said  place 
in  which,  etc.,  and  unjiistly  detained  the  same  against 
sureties  and  pledges,  in  manner  and  form  as  he  the 
plaintiff  hath  a!)ove  thereof  (•()m|)lained  against  him 
the  (lercndant:  and  tin-  the  jdaiiitill' is  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  defendant  has  above 
arknowlediied  the  takin«rof  the  said  cattl(\  in  the  said 
place   in  which,  etc.,  he,  tlie  plaintilT,  prays   judgment 
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and  liis  (lam.igcs,  by  reason  of  iho  t.'iking  and  unjustly 
detaining  the  same,  to  be  adjudged  to  him,  etc. 


Replication,  denial  of  Uahility  to  repair  tlicfenccs^ 

And  the  defendant,  as  to  the  said  plea  in  bar  of  the 
plaintiff  to  the  avowry  of  him  the  defendant  above 
pleaded,  says  that  he,  by  reason  of  any  thing  by  the 
plaintiir  in  his  said  plea  in  bar  alleged,  ought  not  to 
be  barred  from  (avowing)  the  taking  of  the  said  cattle 
in  the  said  declaration  mentioned  in  the  said  plea  in 
which,  etc.,  and  justly,  etc.:  because  he  says  that  he, 
the  defendant,  and  ail  others,  the  tenants  and  occu- 
piers of  the  said  close  in  which,  etc.,  for  the  time  being, 
from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  not  repaired  and  amended,  nor  have 
been  used  and  accustomed  to  repair  and  amend,  nor 
of  right  ought  to  have  repaired  and  amended,  nor  ouf^ht 
the  defendant  before,  or  at  the  said  several  times  when, 
etc.,  of  right  to  have  repaired  and  amended,  nor  still 
of  right  ought  to  repair  and  amend  the  said  fence  be- 
tween the  said  close  of  the  defendant  and  the  said 
close  in  which,  etc.,  when  and  as  often  as  occasion 
hath  required  to  prevent  cattle  feeding  and  depasturing, 
or  being  in  the  said  close  of  the  defendant,  from  erring 
or  escaping  thereout,  through  the  defects  or  insuffi- 
ciency of  the  said  fence,  into  the  said  close  in  which, 
etc.,  and  doing  damage  there,  in  manner  and  form  as 


2  IS  Ai'i'KMux  n. 

the  plaintitV  hath  above  in  his  said  j)lca  in  l)ar  in  that 
l)chalf  allc^^od;  and  of  this  lie  the  dflcndant  puts  liim- 
5fir  upon  the  countrv,  etc. 


Replication^  denial  of  defect  offences. 

(Commencement  as  above.)  Because  he  says  that 
the  said  fence,  in  the  said  plea  in  bar  mentioned,  be- 
fore or  at  the  said  time  when,  etc.,  was  not  ruinous, 
prostrate,  or  fallen  down  for  want  of  needful  or  neces- 
sary making,  repairing,  or  amending  thereof,  in  man- 
ner and  form  as  the  plaintilVhas  above  in  his  said  plea 
in  bar  in  that  behalf  alleged;  and  of  this,  he,  the  de- 
fendant, put  himself  on  the  country,  etc. 


Avowry  of  distress  for  arrears  of  rrround  rent,  from  the 
case  of  Francisrifs  v.  Rrii:;ar{. 

And  the  said  Ijnanuel  ('.  Keigarf,  by  William 
Norris  his  attorney,  conies  and  defends  the  wrong, 
etc.,  and  injury,  etc.,  when,  etc.,  and  as  the  bailill"  ol 
John  B.  Newman,  well  acknowledges  the  taking  ol  the 
said  goods  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  place  which,  etc.,  justly,  etc. ;  be- 
cause he  saith  tli.it  the;  said  (ieorge  I'ranciscus,  con- 
tinuallv,  from  and  after  the  first  day  of  .May,  .\.I>. 
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1820,  until  iIk;  first  day  of  May,  A.D.  1.S31,  and  at 
the  same  time,  etc.,  enjoyed  a  certain  lot  of  ;L;ronnd, 
situate,  etc.,  and  tliat  the  said  Gcor^^c  I'ranci.scns  the 
plaintiff,  so  continually  enjoyed  the  same  lot  for  all  the 
time  aforesaid,  as  the  tenant  of  the  said  John  JJ.  New- 
man, by  virtue  of  a  certain  demise  or  grant  thereof 
from  James  Hamilton  to  Thomas  Cookson,  his  lieirs 
and  assigns  theretofore  made,  at  and  under  the  yearly 
rent  of  eighty  shillings,  stc^rling  money  of  Great  Bri- 
tain, equal  in  value  to  seventeen  dollars  and  seventy- 
eight  cents,  lawful  money  of  the  United  States,  pay- 
able yearly  on  the  first  day  of  May,  in  each  and  every 
year  for  ever,  unto  the  said  James  Hamilton,  his  heirs 
and  assigns.  (The  said  George  Franciscus  being  the 
assignee  or  alienee  of  the  said  Thomas  Cookson,  the 
grantor  of  the  said  lot  and  premises;  and  the  said 
John  B.  Newman,  being  the  grantee  or  alienee  in  fee 
simple  of  James  Hamilton  the  grantor  of  the  said  lot,) 
and  because  one  hundred  and  ninety-five  and  fifty- 
eight-one-hundredth  of  the  rent  aforesaid,  due  and 
payable  by  the  said  George  Franciscus  to  the  said 
John  B.  Newman,  for  eleven  years'  rent  of  the  said  lot 
of  ground,  etc.,  etc.,  as  in  the  usual  form. 


Pica  in  bar  to  an  avowry  for  rent,  that  plaintiff  had 
paid  an  equal  sinn  to  the  original  ground  rent  land- 
lord. 

And  the  plaintitT  says,  that  the  said  D.,  notwith- 
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standinijj  any  tliiiii;  hy  liiin  alMnc  pleaded,  ou^lit  not 
to  avow  the  taking  of  tlie  said  goods,  etc.,  to  hv  just, 
l)ecaMse  lie  says,  "that  A.  A., deceased,  in  his  life- 
time and  at  the  time  <>f  his  dcatii,  and  the  said  I)., 
from  the  lime  of  his  death,  until  and  at  the  timr  wlien, 
etc.,  held  the  said  dwelling-house  in  which,  etc.,  with 
the  appurtenances,  as  tenants  thereof  to  B.  H.,  at  and 
under  the  yearly  rent  of  fifty  dollars,  to  be  paid  in 
quarterly  payments  in  each -and  every  year,  to  wit,  on, 
etc.,  etc.,  by  even  and  equal  portions;  and  that  before 
the  said  time  when,  etc.,  the  sum  of  twenty  dollars  ot 
tiic  said  last  mentioned  rent  for  four  years  ending  on, 
etc.,  became  due  and  in  arrear  from  the  said  D.  to  the 
said  B.  B.,  and  thereupon  the  said  B.  B.  on  the  said, 
etc.,  demanded  payment  of  the  said  arrears  of  rent 
from  the  said  I).,  but  the  said  D.  then  and  there  re- 
fused to  pay  the  same ;  whereupon  the  said  B.  B. 
afterwards,  and  before  the  time  when,  etc.,  demanded 
the  payment  of  the  said  arrears  of  rent  from  the  said 
C.  C,  as  the  occupier  of  the  said  dwelling-house,  and 
threatened  to  distrain  upon  the  goods  and  chattels  in 
and  upon  the  said  dwelling-house  and  premises;  where- 
upon the  said  C.C.  in  order  to  prevent  the  said  goods 
and  chattel,  in  and  npoii  the  said  dwcilling-bouse  and 
premises,  frnm  hciiiL:  di-traiiicd,  loiiir  belong  the  said 
time  uhen,  etc.,  to  wit,  on,  etc.,  paid  lo  the  said  B.  B. 
the  said  twonty  dollars  of  tlu^  nnt  aforesaid,  so  being 
in  arrear  and  unpaid  as  aforesaid;  and  so  the  plaintill 
says,  that  nothing  of  th<'  said  twenty  dollars  of  the 
rent  aforesaid  was  in  arr(  ar  to  the  said  D.,  in  man- 
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ncr  and  form  as  the  said  I),  lialh  ahovc  in  his  r^aid 
avowry  alleged;  and  this  the  plaiiitilT  is  ready  to 
verify;  wlierefore,  etc."  See  Sapsford  v.  I'lctchcr,  1 
T.  R.  511. 


Avowry  hy  one  tenant  in  common. 

[Usual  commencement  of  avoivry.)  Because  lie  says 
that  the  plaintiiF  for  a  long  time,  to  wit,  for  the  space 
of  years,  next  before  and  ending  on  and  from 
thence  until,  and  at  the  time  when,  etc.,  held  and  en- 
joyed one  undivided  moiety  (the whole  into  two  equal 
moieties  to  be  divided,)  of  the  said  dwelling-house  in 
which,  etc.,  with  the  appurtenances,  as  tenant  thereof 
to  the  said  defendant,  by  virtue  of  a  certain  demise 
thereof  to  him  the  said  plaintilV  theretofore  made,  at 
and  under  a  certain  yearly  rent  of  payable  quar- 

terly, on  the,  etc.,  (stating  the  entire  rent,  and  the 
days  of  payment,)  in  every  year  by  even  and  equal 
portions ;  and  because  one  undivided  moiety  ol  the 
sum  of  dollars,  of  the  rent  aforesaid,  for  the  space 
of  endinfT  as  aforesaid,  on  the  said  day  of 
in  the  year,  etc.,  was  due  and  in  arrear  from  the  said 
plaintilY  to  the  said  defendant ;  he  the  said  defendant 
well  avows  the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  said  dwelling- 
house,  in  which,  etc.,  and  justly,  etc.,  as  for  and  in  the 
name  of  a  distress  for  the  said  undivided  moictvol  the 
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said  rout  so  due,  and  in  arrcar,  and  unpaid  as  afore- 
said, and  wliich  said  nnt  still  rnnains  in  arrcar  and 
unpaid;  and  this  tlu^  d(^f<Midant  is  ready  to  voriiy; 
ulicivfon^  ho  prays  jud!j;nicnt,  and  a  rclurn  of  the  said 
goods  and  chattels,  together  witii  liis  damages,  etc., 
according  to  the  form  of  the  statute  in  sucii  case  made 
and  provided,  to  be  returned  to  him.  (Cognizance  of 
him  as  bailifl'  of  the  other  tenant  in  common.)  And 
for  a  cognizance  in  this  behalf  tlie  said  defendant,  by 
leave  of  the  court  here,  for  this  purpose  had  and  ob- 
tained, accordiuir  to  the  form  of  the  statute  in  sucli 
case  made  and  provided,  as  bailiff  of  S.  M.  Mell  ac- 
knowledges the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  said  dwelling- 
house,  in  which,  etc.,  and  justly,  etc. ;  because  he  says, 
etc.  (Cognizance  as  bailiff  of  the  other  tenant  in  com- 
mon for  an  undivided  moiety  of  the  rent  due  to  him, 
similar  to  the  foregoing  avowry.) 


Declaration  on  rrplrvin  bond  against  one  surety. 

Ill   the   I)i-lriet  Court  for  the  City  and  County  of 
riiiladfdphia.     .Iiiiir  'rerin,  1818,  No. 

Philadelphia,  sft. 

\.  !>.,  assignee  of  Henry  Lelar,  Sheriff  of  the  City 

and  County  of  Philadel|)hia,  according  to  the  form  of 

the  Act  of  Assembly,  in  such  case  mad(i  and  provided, 

complains  of  J.  S.  being,  etc.,  of  a  pl(?a  that  he  render 
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to  the  said  plaintilV,  as  assii^nce  as  aforesaid,  llio  sum 
of  one  thousaiul  (l()llars  wliidi  Ik^  owes  Id,  and  unlaw- 
fully detains  frdin  liini  tin.'  said  jjlaintifl',  assignee  as 
aforesaid,  for  that  whereas  lien'toforc,  lo  wit,  on  the 
day  of  A.D.  184     ,at  IMiiladelpliia  aforesaid, 

the  said  plaintilV  and  one  C.  R.  distrained  the  goods 
and  cliattels  of  one  C.  D.  and  one  E.  F.,  late  partners 
trading  as  D.  &  F.,  for  a  certain  sum  of  money  then 
due  to  the  said  plaintilT  for  rent,  and  the  said  goods 
and  chattels  beinjx  so  distrained,  the  said  C.  D.  and 
E.  F.,  afterwards  and  within  the  space  of  five  days 
then  next  ensuing,  to  wit,  on  the  day  of  A.D. 
184  ,  at  Philadelphia  aforesaid,  sued  forth  and  ob- 
tained out  of  tiie  District  Court  for  the  City  and  County 
of  Philadelphia,  returnable  to  the  said  District  Court, 
a  writ  of  replevin  commanding  the  said  sheriff  that  he 
should  replevy  and  cause  to  be  delivered  the  said  goods 
and  chattels  to  the  said  C.  D.  and  E.  F.  trading  as  D. 
&  F.,and  thereupon  the  said  II.  Lclar,  so  being  Sheriff 
of  the  City  and  County  of  Philadelphia,  according  to 
the  form  of  the  Act  of  Assembly  in  such  case  made 
and  provided,  did  take  from  the  said  C.  D.  and  E.  F., 
and  the  said  defendant  and  one  O.  P.  as  sureties,  a 
bond  in  double  the  value  of  said  goods  and  chattels, 
so  distrained  as  aforesaid;  and  the  said  C.  D.  and  E. 
F.,  and  one  O.  P.  and  the  said  defendant,  on  the 
day  of  A.  D.  184  ,  by  their  certain  writing  obli- 
gatory, sealed  with  their  respective  seals,  and  now 
shown  to  the  court  here,  the  date  whereof  is,  to  wit. 
the  day  and  year  last  aforesaid,  did  jointly  and  seve- 
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rally  ;irki\o\vlo(lijo  lluMUSclvcs  to  l)C  licld  and  lirmly 
l)oim(l  mil')  \\\v  said  llciirv  \.vh\\  l]<i\\un\  SliciilV  of 
the  C'itv  and  County  of  IMiiladolpliia,  in  the  said  just 
and  fid!  sum  of  one  thousand  dollars  law  fid  nionoy  of 
tlic  Uniled  States,  to  be  paid  to  the  said  Henry  Lelar, 
Esquire,  his  attorney,  executors,  administrators,  or 
assigns,  with  a  condition  thereunder  written  that  if  the 
said  CD.  and  E.  F.  sliould  and  would  prosecute  their 
suit  against  the  said  A.  IJ.  and  C.  K.  with  eflcct,  and 
should  an<l  would  make  return  of  the  said  goods,  if 
return  of  the  same  should  be  adjudged,  and  should  and 
would  also  from  time  to  time,  and  at  all  times  here- 
after, well  and  suiricicntly  keep  and  save  harmless  and 
indemnified,  the  above  named  sherill'  and  his  officers, 
and  his  and  tluir  heirs,  executors, and  administrators, 
and  everv  of  them  of  and  from  all  manner  of  suits, 
action  or  actions,  costs  or  charges  whatsoever  that 
shall  or  may  accrue  to  him  or  them  by  reason  of  the 
replevy  and  delivery  aforesaid,  that  then  the  above  ob- 
liiration  to  be  void  and  of  none  eflcct,  otherwise  to  be 
and  remain  in  full  force  and  virtue;  and  thereupon  the 
said  sherilV  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  according  to  the  exigence  of  said  writ, 
so  as  aforesaid  sued  forth  and  obtained  at  the  j)rayer 
of  th(.'  said  C.  I),  and  K.  E.,  replevied  and  made  deli- 
verance of  the  said  goods  and  chattels  to  the  said  C. 
I),  and  I!.  I'.,  according  to  the;  duty  of  his  said  olhce, 
and  afterwards,  to  wit,  at  the  ti  rin  of  ,  A.I).  181  , 
in  the  Di-trict  Court  for  the  City  and  County  of  Thi- 
ladelphia,  the  said  C.  D.  and  l'..  1'.,  by  their  attorney, 
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complained  tliat  tlic  said  plaiiitiH'  and  C.  K.,  on  the 
day  of  A.D.  181  ,  at  Philadelphia  aforesaid, 
in  a  certain  d\velIin<^-liousc  in  the  said  declaration  do 
scribed,  took  the  goods  and  chattels  of  the  said  C.  D. 
and  1''.  F.,  in  the  said  declaration  more  fully  and  parti- 
cularly described,  and  them  unjustly  detained  against 
sureties  and  pledges,  to  the  damage  of  the  said  C.  D. 
and  E.  F.  one  thousand  dollars;  and  therefore  they 
bring  suit.  And  such  proceedings  were  had  thereupon 
in  the  said  plea  in  the  said  court  at  Philadelphia  afore- 
said, that  afterwards,  to  wit,  on  the  day  of  A. 
D.  184  ,  in  the  said  District  Court  for  the  City  and 
County  of  Philadelphia,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  it  was  considered 
and  adjudged  in  and  by  the  said  court  that  the  said 
plaintiffs  take  nothing  by  their  writ  aforesaid,  but  that 
they  and  their  pledges  to  prosecute  be  in  mercy,  etc., 
and  that  the  said  defendants  do  go  thereof  without  day, 
etc.,  and  that  they  have  a  return  of  the  goods  and  chat- 
tels taken,  and  it  was  also  considered  that  the  said 
defendant  A.  B.  do  recover  against  the  said  plaintiffs 
the  sum  of  $  ,  being  the  sum  of  the  arrears  afore- 
said in  the  form  aforesaid  assessed,  and  also  $ 
for  his  costs  by  the  court  then  adjudged  to  the  said 
defendants,  and  with  their  assent  according  to  the 
form  of  the  statute  in  such  case  made  and  provided 
for  their  costs  and  charges  by  them  laid  out  about 
their  defence  in  that  behalf,  which  said  arrears,  costs, 
and  charges  in  the  whole  amount  to  $  ,  and  that 
the  said  defendants  have  execution  thereof,  as  bv  the 


27)C>  APPENHIX   II. 

rccN^rd  and  i)r()ccr(liugs  thcri^of  now  roinaiiiin^^r  in  the 
snid  Pistrict  Court  at  IMiiladclpliia  aforesaid,  more 
fully  apjirars;  and  tlic  said  j)laintili"  in  I'act  saitli,  that 
tlic  ?nid  C.  1).  and  l).  i*\  did  not  prosecute  their  naid 
action  with  elVect  against  tlic  said  plaintilV  lor  the 
taking  and  unjustly  detaining  the  said  goods  and  cliat- 
tcls,  and  liave  not  made  a  return  thereof,  according  to 
the  form  and  eilect  of  the  said  condition  of  tiic  said 
writing  obligatory,  but  have  hitherto  wholly  neglected 
and  refused,  and  still  do  neglect  and  refuse  so  to  do, 
whereby  the  said  writing  obligatory  became  forfeited 
to  the  said  II.  Lelar,  Esq.,  being  SherilV  of  the  said 
City  and  County  of  Philadelphia  as  aforesaid;  and  the 
same  being  so  forfeited,  the  said  SherilV  afterwards, 
to  wit,  on  the  day  of  A.  I).  181  ,  at  Philadel- 
phia aforesaid,  at  the  request  and  cost  of  the  said 
plaintifl' by  indorsement  assigned  the  said  writing  obli- 
"■atory  to  the  said  plaintilV  according  to  the  force  and 
eflcct,  etc.,  as  by  the  said  assignment  indorsed  on  the 
said  \\riting  obligatory  as  aforesaid,  and  to  the  said 
court  now  here  shown,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  may  mon;  i'nlly  a|)|)ear.  Hy 
means  whereof,  and  by  force  of  the  Act  of  Ass<Mnbly 
in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  plaintilf,  as  assignee  of  the  said  H.  J^i'lar, 
so  being  SherilVof  the  City  and  County  of  Philadelphia, 
to  demand  and  lia\e  nf  and  iVom  iIk;  said  deleiidant 
the  said  sum  of  one  tliou-and  dollars  above  demanded  : 
vet  the  said  defendanl,  alllionnrli  often  refiuested  so  to 
do.  hath  not  as  vef  j)aid  the  said  sum  of  one  lliousand 
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dollars  above  demanded,  or  any  part  of  them,  to  the 
said  Henry  Lelar,  before  tlio  said  assignment,  or  to 
the  said  plaintiff  as  assignee  as  aforesaid,  or  either  of 
them  since  the  said  assignment,  l)ut  hath  hitherto 
wholly  neglected  and  refused  so  to  do,  and  still  doth 
neglect  and  refuse  to  pay  the  same  or  any  part  thereof, 
to  the  said  plaintiff,  assignee  as  aforesaid. 


Declaration  against  the  sheriff  for  taking  insufficient  sure- 
ties, when  the  j'cplevin  was  not  of  a  distress  for  rrnt. 

For  that,  Avhereas,  the  said  plaintiff  on,  etc.,  at,  etc., 
was  possessed  of  one  wagon,  etc.,  of  the  value,  etc., 
of  his  own  proper  goods  and  chattels,  and  that  the 
said  defendant,  on  the  day  and  year  aforesaid,  was 
sheriff,  etc.,  and  the  said  plaintiff  so  of  the  goods  and 
chattels  possessed,  and  he  the  said  defendant  so  as 
aforesaid  being  sheriff,  etc.,  tlic  duty  of  his  said  office 
not  considering,  but  contriving  and  fraudulently  in- 
tending the  said  plaintiff  of  his  goods  and  chattels 
aforesaid  to  deprive  and  defraud,  on  the  day  and  year 
aforesaid,  at,  etc.,  by  colour  of  his  office  aforesaid, 
and  under  the  pretence  of  a  writ  of  replevin  to  him 
directed  and  delivered,  the  goods  and  chattels  afore- 
said, at,  etc.,  being  found,  at  the  plaint  of  one  J.  R., 
pretending  the  same  goods  and  chattels  were  the  pro- 
per goods  and  chattels  of  the  said  J.  R.,  and  to  the 
said  J.  R.  of  right  to  belong,  and  that  the  said  plain- 
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tiff  had  taken  the  goods  ami  chattels  aforesaid,  and 
the  same  unjustly  detained,  against  sureties  and 
pledges,  the  goods  and  chattels  aforesaid  to  be  re- 
plevied from  the  possession  of  the  said  plaintill',  to  be 
delivered  to  the  said  J.  R.,  did  cause  and  procure, 
without  sullicient  surety  and  [)lcdges,  or  any  sufllcient 
surety,  had  or  taken  to  prosecute  the  said  suit  and 
plaint  of  him  llic  said  .1.  R.  against  the  said  [)l;iintifr, 
for  the  caption  and  unjust  detention  of  the  goods 
and  chattels  aforesaid,  and  to  make  a  return  of  the 
said  goods  and  chattels  to  the  said  plaintiiV,  if  a  return 
should  be  adjudged  to  the  said  plaintiff,  as  by  the  law 
and  custom  of  the  commonwealth  of  Pennsylvania,  and 
the  duty  of  his  office,  and  the  tenor  of  the  writ  afore- 
said, he  ou<iht  to  have  done.  And  whereas  after- 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at, 
etc.,  he  the  said  plaintilf  was  summoned  into  the  court 
of  Common  Pleas  of  the  said  county,  to  appear  on  the 
first  Monday  of  March,  then  next  following,  to  answer 
the  said  J.  R.  of  a  plea,  why  he  took  the  goods  and 
chattels  aforesaid,  and  thereupon  it  was  in  such  man- 
ner proceeded,  that  by  the  said  court  it  was  con- 
sidered that  the  said  plaintifV  should  have  a  return  of 
the  said  goods  and  chattels  aforesaid,  to  be  delivered 
to  him,  which  said  judgment  remains,  and  is  in  lull 
force  and  vigor,  not  reversed  or  annulled  ;  and  the 
paid  plainlifT  in  fact  sailh,  that  the  goods  and  chattels 
aforesaid,  to  the  af()resaid  J.  R.,  by  reason  of  the  re- 
plevin aforesaid,  so  as  aforesaid  delivered,  to  i)laces 
obscure  and   unknown  were   eloigned,  whereby  they 
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cannot  l)o  returned  or  dulivered  to  tlic  said  plaintiff, 
and  tlie  said  plaintilFtlic  goods  and  chattels  aforesaid, 
by  the  occasion  aforesaid,  li.ith  ^^ holly  lost,  and  is 
without  remedy,  to  the  damage  of  the  said  j>laintiff, 
ctc.(l) 


Declaration  against  the  sheriff  for  taki?ig  insufficient 

sureties, 

"For  that  whereas  the  said  plaintifl'  heretofore,  to 
wit,  on,  etc.,  at,  etc.,  in  a  certain  close,  situate,  etc.,  (de- 
scribe it  briefly,)  took  and  distrained  divers  goods  and 
chattels,  to  wit,  (here  state  the  articles,)  of  great  value, 
to  wit,  of  the  value  of  $  lawful  money  of  the  United 
States,  as  a  distress  for  certain  arrears  of  rent,  to 
wit,  for  the  sum  of  J$  of  like  lawful  money,  then  due 
and  owing  from  one  A.  B.  to  the  said  plaintiff,  for  the 
rent  of  the  said  premises,  with  the  appurtenances,  by 
virtue  of  a  certain  demise  thereof  theretofore  made 
to  the  said  A.  B.,  rendering  rent  for  the  same;  and 
the  said  plaintiff  then  and  there  detained  the  said 
goods  and  chattels,  (enumerate  them,)  so  taken  and 
distrained  for  the  cause  aforesaid,  according  to  the 
laws  and  customs  of  this  commonwealth,  until  the  said 
defendant,  then  being  the  sheriff  of  the  county  of 
Philadelphia,  afterwards,  to  wit,  on  the  day  and  year 

(1)  Pearce  v.  Humphreys,  11  S.  &:  R.  23. 
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last  aforesaid,  and  NMtliin  his  bailiwick  as  such  shcrifV, 
to  >vit,  at,  etc.,  caused  the  said  i^oods  and  chattels  to 
he  replevied  and  delivered  to  the  said  A.  B.,  and  then 
and  there  made  deliverance  thereof  to  the  said  A.  J{., 
under  colour  of  his  said  ofllcc  as  such  sheriff  as  afore- 
said :  and  under  pretence  of  a  certain  writ  of  replevin 
issuing  out  of,  and  under  the  seal  of  (state  the  court,) 
and  by  which  said  writ,  the  said  writ  reciting  therein 
tlmt  the  said  A.  B.  also  therein  named,  had  complained 
tliat  the  said  plaintifV  in  this  suit  had  taken  and  un- 
justly detained  the  said  goods  and  chattels  above  men- 
tioned, and  which  in  the  said  writ  were  alleged  to  be 
the  troods  and  chattels  of  the  said  A.  B.,  tlie  said  dc- 
fendant,  as  sherilfas  aforesaid,  was  in  an<l  by  the  said 
writ,  and  in  the  name  of  the  commonwealth  of  Penn- 
sylvania, commanded,  that  if  the  said  A.  B.  slmuld 
make  him  secure  of  prosecuting  his  claim  with  elVect 
against  E.  F.,  the  present  pluintilf,  then  the  said  de- 
fendant as  sherifT  aforesaid,  was  commanded  by  the 
said  writ  to  cause  the  said  goods  and  chattels  to  l)e 
rcplevird  and  delivered  to  the  said  A.  B.,  and  also  to 
put  by  sureties  and  safe  pledges  the  said  K.  l'\,  sothat 
he  should  be  and  appear  before  the  judges  at  Tliiln- 
delphia,etc.,  to  answer  the  said  plaintilT  wherefore  he 
took  the  goods  and  chattels  aforesaid,  the  property  of 
the    said    plaintiff,  and    llie    -anie    unjustly   detained 
a«^iinst  sureties  and  safe  pledges,  and   to  have  iIhmi 
there   that   wril,  nludi    .-aid   writ,    duly   bore   test    the 
(lav  of  as  by  the*  said  writ  remaining  ot   n^- 

cord  in  the  -aid  cntirt  o\'         at,  etc.,  may  fully  and  at 
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lar^o  appear,  which  said  writ  liad  hocii  (hily  delivered 
to  the  said  defentlant  as  slicrifT  as  aforesaid,  to  be 
executed  according  to  law,  to  wit,  at,  etc.,  on,  etc.  And 
although  it  was  the  duty  of  the  said  defendant  before 
his  making  deliverance  of  tlie  said  distress  to  the  said 
A.  J},  as  aforesaid,  in  pursuance  of  the  Act  of  Assem- 
bly in  such  case  made  and  provided,  to  take  from  the 
said  A.  B.  and  one  responsible  person  as  surety,  a 
bond  in  double  the  value  of  the  said  ijoods  and  chattels 
so  distrained  as  aforesaid,  conditioned  for  the  prose- 
cuting the  suit  of  replevin  of  the  said  A.  B.  for  the 
taking  of  the  said  goods  and  chattels  with  effect,  and 
Avithout  delay,  and  for  duly  returning  the  goods  and 
chattels  so  distrained,  in  case  a  return  should  be 
awarded.  Nevertheless  the  said  defendant  so  being 
such  sheriff  as  aforesaid,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  deprive  him 
of  the  benefit  of  his  said  distress,  and  of  the  means  of 
obtaininix  satisfaction  for  the  said  arrears  of  rent  so 
due  and  owing  as  aforesaid, did  not,  nor  would,  before 
his  making  deliverance  of  the  said  distress  to  the  said 
A.  B.  as  aforesaid,  take  from  the  said  A.  B.  and  one 
responsible  person  as  surety  as  aforesaid,  such  a  bond 
aforesaid,  conditioned  as  aforesaid;  but  -wrongfully 
and  injuriously  wholly  omitted  and  neglected  so  to  do. 
to  wit,  at,  etc.,  aforesaid,  and  on  the  contrary  thereof, 
he  the  said  defendant,  sheriff  as  aforesaid,  wrongfully 
and  unjustly  before  the  replevying  and  delivery  of  the 
said  cattle,  goods  and  chattels  as  aforesaid,  to  wit, on. 
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etc.,  .'it,  etc.,  aforesaid,  did  tak(^  in  the  name  of  liiiii  ihc 
said  defendant  slieriir  as  aforesaid,  ol'  \\\c  said  A.  H. 
and  two  other  persons,  to  an  it,  (J.  1 1,  and  J.  K.,  a  cer- 
tain hond,  conditioned  for  the  prosecuting  of  the  said 
<uit  of  the  said  plainlilT  with  effect,  and  without  delay, 
and  for  duly  returning  the  said  cattle,  goods  and 
chattels,  so  distrained  as  aforesaid,  in  case  a  return 
thereof  should  be  awarded  as  a  bond  taken  in  pursu- 
ance of  tlie  said  statute:  Nevertheless  the  plaintiff  in 
fact  saith,  that  the  said  G.  H.  and  J.  K.,  so  taken  as 
sureties  as  aforesaid,  were  not  good,  able,  sufVicient, 
or  responsible  sureties  for  prosecuting  the  said  suit 
with  effect,  and  without  delay,  or  for  duly  returning 
the  said  cattle,  goods  and  chattels  so  distrained  as 
aforesaid,  in  case  a  return  thereof  should  be  adjudged; 
but  the  said  G.  H.  and  J.  K.  were  wholly  insufheient 
for  that  purpose,  nor  have  the  said  cattle,  goods  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof, 
as  yet  been  returned  to  the  said  plaintiff  in  this  suit,  nor 
have  the  said  arrears  of  rent,  or  any  part  thereof,  been 
as  yet  paid  or  satisfied  to  the  said  plaintiff  in  this  suit, 
nor  hath  the  said  judgment  been  yet  in  any  way  satis- 
fied, iKT  li;itli  the  said  A.  1».  hitherto  answered  to  the 
said  plaintilf  in  this  suit,  for  the  value  of  the  said  cattle, 
goods  and  chattels  so  distrained  as  aforesaid,  or  any 
or  either  of  them,  or  any  part  thereof,  by  means  of 
wiiich  said  premises  he  the  said  plaintilf  in  this  suit 
hath  been  and  is  wholly  deprived  ol'  lli(>  said  rattle, 
goods  and  chattels,  and  of  ilie  Item  fit  (»f  the  said  dis- 
tress, ami  of  the  means  of  satisfying  the  said  arrears 
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of  rent,  and  the  said  costs  and  charges  hy  liiin  in  that 
behalf  expended,  in  and  ahunt  liis  said  suit  in  that  he- 
half,  and  in  ;nid  ahoiit  the  endeavouring  to  ohtain  ;i 
return  of  the  said  cattle,  goods  and  chattels,  to  wit,  at, 
etc.  aforesaid. 


Declaration  on  the  claim  property  bond. 

In  the  District  Court  for  tlie  City  and  County  of 
Philadelphia. 

Philadelphia,  ss. 

C.  D.  was  summoned  to  answer  Henry  Lelar, 
Sheriff  of  the  City  and  County  of  Philadelphia,  of  a 
plea  that  he  render  unto  the  said  plaintiff,  sheriff  as 
aforesaid,  the  sum  of  $  lawful  money  of  the  United 
States,  which  he  owes  to  and  unjustly  detains  from 
him,  and  thereupon  the  said  plaintiff,  sheriff  as  afore- 
said, hy  E.  F.  his  attorney,  complains,  For  that,  where- 
as, heretofore,  to  wit,  on  the  day  of  ,  A.D. 
1848,  at  Philadelphia  aforesaid,  A.  B.  sued  forth  and 
obtained  out  of  the  District  Court  for  the  Citv  and 
County  of  Philadelphia,  returnable  to  the  said  District 
Court,  a  writ  of  replevin,  commanding  the  said  plain- 
tiO",  sheriff  as  aforesaid,  that  he  should  replevy  and 
cause  to  be  delivered  certain  goods  and  chattels  to 
the  said  A.  B.,  which  one  L.  M.  unjustly  detained  from 
him,  and  thereupon  the  said  Henry  Lelar,  so  being 
Sheriff  of  the  City  and  County  of  Philadelphia,  did 
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Xiikc   iVoiii    tli(^    saitl    A.  ]{.,  :iii(l   J.  K..  riiul  O.  I\,  as 
r~urttiis,  ;i  l>*>n(l  in  (l(»ul)l(>  flic  miIiic  ol"  llic  Haul  iioods 
ami  chattels  so  directed  to  bo  replevied  as  aforesaid, 
^vith  a  condition  thereunder  written   that  if  the  said 
A.  B.  should  and  uould  prosecute  his  suit  with  ellect 
atruinst  the  said  L.  M.,  and  should  and  would  make 
return  of  the  said  goods,  if  return  of  the  same  sliould 
be  adjudged,  and  should  and  uould   also   fmin  time 
to  lime,  and  at  all   times   thereafter,  well   and   sufVi- 
cicntlv  keep  and  save   harmless  and  indemnified  the 
said  plaintifl',  so  being  sheritl"  as  aforesaid,  and  his 
ofiicers,  and  his  and   their  heirs,  executors  and  ad- 
ministrators, and  every  of  them,  of  and  from  all  man- 
ner of  suits,  action  or  actions,  costs  or  charges,  what- 
soever, that  shall  or  may  accrue  to  him  or  them,  by 
reason  of  the  replevy  and  delivery  aforesaid,  that  then 
the  above  obligation   to  bo  void  and  of  none  eflect, 
otherwise  to  be  and  remain  in  lull  force  and  virtue. 
And  thereupon  the  said  sherilV  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  according  to  the  e.\i- 
irCDCC  of  said  writ  so  as  aforesaid  sued  forth  and  ob- 
taiiied  at  the  j)ray<'r  of  the  said  A.  15.,  att«Mnj)ted  to 
replevy  and  make  deliverance  of  the  said  goods  and 
chattels  to  the  said  A.  IJ.,  but  was  prevented   from 
making  such  rej)levin  and  deliverance  of  the  said  goods 
and  chattels,  by  a  claim  of  propert\  in  the  said  goods 
and  eliattel'  interposed  by  the  said  !..  M.,  and   there- 
upon  th(;   said  plaintilV,  so  b«'ing  sheriO"  as  aforesaid, 
did  take  from  the  said  F,.  M..  and  the  said  defendant, 
and  one  II.  S.  as  suretiis.  a  bond  in  double  the  value 
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of  iIk-  said  <f(»(Kl.s  and  dial  ids,  as  hy  llic  law  and 
custom  of  the  commonwealth  of  Pennsylvania,  and  the 
duty  of  his  office,  lie  ou<rht  to  have  done.  And  the 
said  L.  M.,  and  one  K.  S.,  and  the  said  defendant,  on 
the  day  of  ,  A.J).  18 18,  hy  their  certain  wrilin<r 
ohiigatory,  scaled  with  their  res[)cctive  seals,  and  now 
shown  to  the  court  here,  the  date  whereof  is,  to  wit, 
the  day  and  year  last  aforesaid,  did  jointly  and  seve- 
rally acknowledge  themselves  to  be  held  and  firmly 
bound  unto  the  said  Henry  Lelar,  Esq.,  Sheriff  of  the 
City  and  County  of  Philadelphia,  in  the  said  just  and 
full  sum  of  one  thousand  dollars,  lawful  money  of 
the  United  States,  to  be  paid  to  the  said  Henry  Lelar, 
Esq.,  his  certain  attorney,  executors,  administrators  or 
assiirns,  with  a  certain  condition  thereunder  written, 
that  if  the  said  L.  M.  should  and  would  appear  at  the 
next  term  of  the  said  court,  and  then  and  there  make 
good  his  claim  to  the  said  goods  and  chattels,(l)  and 
should  and  would  well  and  truly  deliver  up  the  said 
goods  and  chattels  to  the  said  A.  B.,  if  the  property 
thereof  should  be  adjudged  in  the  said  A.  B.,  and  should 
and  would  well  and  truly  abide  by  the  judgment  of  the 
said  court  in  all  things  relating  to  the  premises,  and 
should  also  save  and  keep  harmless,  and  indemnify  the 
said  sheriff  in  the  premises,  then  the  above  ol)ligation  to 
be  void  and  of  none  effect,  otherwise  to  be  and  remain 
in  full  force  and  virtue,  and  afterwards,  to  wit,  at  the 
term  of      ,A.D.  1848,  in  the  District  Court  for  the  City 

(1)  This  condition  is  not  in  ihe  bond  as  used  in  Philadelphia. 
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and  CiMinty  of  Pliiladolpliia,  llic  said  A.  1].,  l)y  \.  Y.  his 
attorney,  complained,  that  the  said  I-.  M.,  on  ilio 
day  of         1818,  "at  Pliiladclphia  aforesaid,  in  a  cer- 
tain dwclhnp^-lionse,  in  tlie  said  declaration  described, 
took  the  goods  and  chattels  of  the  said  A.  B.,  in  the 
said  declaration  more  fully  and  particnlarly  described, 
and    them    unjustly  detained    against    sureties   and 
pledges,  to  the  damage  of  the  said  A.  B.  of  one  thou- 
sand dollars,  and  therefore  he  brought  suit,  and  such 
proceedings  were  had  thereupon  in  the  said  plea,  in 
the   said  court  at  Philadelphia   aforesaid,  that  after- 
wards, to  wit,  on  the  day  of  ,  A.  D.  1818,  in 
the  said  District  Court  for  the  said  City  and  County 
of  Philadelphia,  it  was  considered   and   adjudged,  in 
and  by  the  said  court,  that  the  property  in  the  said 
goods  and  chattels  was  in  the  said  plaintilV,  and  it 
was  also  considered  that  the  said  plaintiff  do  recover 
against  the  said  defendant,  the  sum  of  J*»  for  the 
value  of  the  said  goods  and  chattels,  and  also  the  sum 
of  JS         as   danmiics  for  the  detention  of  the  said 
goods,  and  also  $         for  his  costs,  by  the  court  then 
adjudged  to  the  said  plaintiff  for  his  costs  and  ciiargcs 
by  him  laid  out  about  his  defence  in  that  behalf,  which 
said  value,  (lamag(.'S,  costs  and  charges,  in  the  whole, 
amount  to  the  sum  of  S       ,  and  that  the  said  plaintiff 
liave  execution  thereof,  as  by  iIk-  record  and  jjroceed- 

in"s  there(»f  now  rt  luaiiiiuL'  in  tlh-  said  Di-trid  Court 

In 

at  Philadelphia  aforesaid,  more  fully  appears;  anil  lh(^ 
said  j)laiutilV  ui  fact  saitli,  llial  the  .-ai<l  l>.  M.  «lid  not 
make  good  his  claim  lo  the  s.iid   noods  and  cli.iltels, 
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nor  (lid  ho  deliver  up  the  said  goods  and  cliattcls  to 
the  said  A.  l}.,or  well  and  truly  abide  by  tlie  judgment 
of  the  said  court  in  all  tilings  relating  to  the  premises, 
or  save  and  keep  harmless  and  indemnified  the  said 
sheriff,  according  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory,  but  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  whereby  the  said  writing 
obligatory  became  forfeited  to  the  said  plaintiff,  so 
being  Sheriff  of  the  said  City  and  County  of  Phila- 
delphia as  aforesaid;  By  means  whereof  an  action  hath 
accrued  to  the  said  plaintiff,  so  being  Sheriff  of  the 
City  and  County  of  Philadelphia,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of  one 
thousand  dollars  above  demanded ;  yet  the  said  de- 
fendant, although  often  requested  so  to  do,  hath  not, 
as  yet,  paid  the  said  sum  of  one  thousand  dollars 
above  demanded,  or  any  part  thereof  to  the  said  plain- 
tiff, but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  to  pay  the  same  or 
any  part  thereof  to  the  said  plaintiff.  Sheriff  of  the 
City  and  County  of  Philadelphia  as  aforesaid. 
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statutes- 

ENGLISH  STATUTES. 

Siatulc  of  Marlchridgc,  52  Henry  3d,  ch.  21,  yl.  D.  12G7. 

It  is  provided,  also,  that  if  tlic  beasts  of  any  man  be 
taken,  and  wrongfully  a\  iiiiholden,  the  shcrilV,  after 
complaint  made  to  him  thereof,  may  deliver  them  uith- 
out  let  or  gainsaying  of  him  that  took  the  beasts,  if 
they  were  taken  out  of  liberties,  and  if  the  beasts  were 
taken  within  any  liberties,  and  the  bailiffs  of  tlie  liherty 
will  not  deliver  them,  then  the  sheriff,  for  default  of 
tliose  bailiffs,  shall  cause  them  to  be  delivered. 


StaluU  (>/'UIuucc6Ur,  (\t/t  Ed.  \,ch.  \,scct.  2,  A.  J).  1278. 

And.  whereas,  beforo-tiinc,  damaLTcs  won'  not  ta.\(Ml, 
but  tn  the  value  of  the  issues  <»f  the  land.  It  is  pro- 
vided lliaf  tlif  demandant  may  recover  against  the 
tenant,  the  costs  of  hi^  \\r\\  purchased,  toL^etiur  with 
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the  damafTcs  above  said.  And  tliis  act  shall  hold  place 
in  all  cases  \s\\cvv  llio  party  is  to  recover  damages. 
And  every  person,  from  henceforth,  shall  be  compelled 
to  render  damages,  where  the  land  is  recovered  against 
him,  upon  his  own  intrusion  or  his  own  act. 


Statute  Westminster  2d,  ch.  2,  13  J^^/.  1,  yl.  D.  1285. 

Forasmuch  as  lords  of  fees,  distraining  their  tenants 
for  services  and  customs  due  unto  them,  are  many 
times  grieved,  because  their  tenants  do  replevy  the 
distress  by  writ  or  without  writ.  And  when  that  lords, 
at  the  complaint  of  their  tenants,  do  come  by  attach- 
ment into  the  county,  or  unto  another  court,  having 
power  to  hold  pleas  of  withernam,  and  do  avow  the 
takinn-  <Tood  and  lawful  by  reason  that  the  tenants  disa- 
vow  to  hold  aught,  nor  do  claim  to  hold  any  thing  of 
him,  (which  took  the  distress,  and  avowed  it,)  he  that 
distrained  is  amerced,  and  the  tenants  go  quit.  To 
whom  punishment  cannot  be  assigned  for  such  disa- 
vowing by  record  of  the  county,  or  of  other  courts 
having  no  record. 

II.  It  is  provided  and  ordained  from  henceforth, 
that  where  such  lords  cannot  obtain  justice  in  counties, 
and  such  manner  of  courts  against  their  tenants,  as 
soon  as  they  shall  be  attached  at  the  suit  of  their 
tenants,  a  writ  shall  be  granted  to  them  to  remove  the 
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plr.i  hoforr  the  justices,  before  whom,  and  none  otlier- 
wlioie.  justice  may  he  ministered  unto  such  lords.  And 
the  cause  shall  he  [)Ut  in  the  writ,  because  such  a  man 
distrained  in  his  fee  for  services  and  customs  to  him 
due.  Neither  is  this  act  prejudicial  to  tin;  law  com- 
monly used,  which  did  not  permit  that  any  plea  should 
be  moved  before  justices  at  the  suit  of  the  defendant; 
for  thouixh  it  appear  at  the  first  show  that  the  tenant 
is  plaintitV,  and  the  lorddofendant,  nevertheless,  having 
respect  to  that,  that  the  lord  hath  distrained,  and  sueth 
for  services  and  customs  being  behind,  lie  appeareth 
indeed  to  be  rather  actor  or  plaintiff,  than  defendant. 
And  to  the  intent,  the  justices  may  know  uj)on  what 
fresh  seizin  the  lords  may  avow  the  distress  reason- 
able upon  their  tenants.  From  henceforth  it  is  agreed 
and  enacted,  that  a  reasonable  distress  may  be  avowed 
upon  the  seizin  of  any  ancestor  or  predecessor  since 
the  time  that  a  writ  of  novel  disseizin  hath  run.  And 
because  it  chanceth  sometimes  that  the  tenant,  after 
that  he  hath  replevied  his  beasts,  doth  sell  or  alien 
them,  whereby  return  cannot  be  made  unto  the  lord 
that  distrained,  if  it  be  adjudged. 

III.  It  is  provided,  that  slierills  or  haililVs  from 
henceforth  shall  not  only  rt^ceive  of  the  plaintifTs 
pledges  for  the  pursuiinj;  of  llie  suit,  before,^  they  make 
deliverance  of  the  distress,  hut  also  for  the  rvAuni  of 
the  beasts,  if  return  he  awarded.  And  if  any  take 
pledges  otherwise,  he  shall  answer  for  the  prici-  of  the 
beasts,  and  the  lord  that  distrain(;lh  shall  have  his  re- 
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covcry  by  writ,  tliat  he  sliall  restore  unto  him  so  many 
beasts  or  cattle-;  and  if  the  bailifl' be  not  able  to  restore, 
his  snpcrior  sliall  restore.  And  forasmuch  as  it  hap- 
pcneth  sometime,  that  after  the  return  of  the  beasts  is 
awarded  unto  the  distrainor,  and  the  party  so  dis- 
trained, after  that  the  beasts  be  returned,  doth  replevy 
them  again,  and  when  he  sceth  the  distrainor  appear- 
ing in  the  court  ready  to  answer  him,  doth  make  de- 
fault, whereby  a  return  of  the  beasts  ought  to  be 
awarded  again  unto  the  distrainor,  and  so  the  beasts 
be  re[)levicd  twice  or  thrice,  and  infinitely,  and  the 
judgments  given  in  the  king's  courts  take  no  eflect  in 
this  case,  whereupon  no  remedy  hath  been  yet  pro- 
vided. In  this  case,  such  process  shall  be  award,  that 
so  soon  as  return  of  the  beasts  shall  be  awarded  to 
the  distrainor,  the  sheriff  shall  be  commanded  by  a 
judicial  writ  to  make  return  of  the  beasts  unto  the 
distrainor,  in  which  writ  it  shall  be  expressed  that  the 
sheriff  shall  not  deliver  them  without  writ,  makinn- 
mention  of  the  judgment  given  by  the  justices,  which 
cannot  be  without  a  writ  issuinir  out  of  the  rolls  of  the 
said  justices  before  whom  the  matter  was  moved. 
Therefore  when  he  comctli  unto  the  justices,  and  de- 
sireth  replevin  of  the  beasts,  he  shall  have  a  judicial 
writ,  that  the  sheriff  taking  surety  for  the  suit,  and 
also  of  the  beasts  or  cattle  to  be  returned,  or  the  price 
of  them,  (if  return  be  awarded,)  shall  deliver  unto  him 
the  beasts  or  cattle  before  returned,  and  the  distrainor 
shall  be  attached  to  come  at  a  certain  day  before  the 
justices,  afore  whom  the  plea  was  moved  in  the  pre- 
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scncc  of  the  parties.  \m\  if  he  tliat  rrplevii^d  make 
default  again,  or  for  aunt  her  cause,  return  of  the  dis- 
tress be  awarded,  hcijig  now  twice  repUnicnl,  tlie  dis- 
tress shall  remain  irre[)levial)le.  IJut  if  a  distress  be 
taken  of  new,  and  for  a  new  cause,  the  process  above- 
said  shall  be  observed  in  the  same  new  distress. 


Siatutc  scvailJi,  Iknry  S///,  c//.   1,  .1.  1).  1010. 

(The  act  concerning  avowries  for  rents  and  services.) 

Sect.  III.  And  also  that  every  avowant,  and  every 
other  person  or  persons  that  make  avowry, conizance, 
or  knowledge,  or  justify  as  bailey  to  any  other  person 
or  persons  in  any  replegiari  or  second  deliverance,  for 
any  rent,  custom,  or  service,  if  their  avow  ry,  eoni/.ance, 
or  justification  be  found  for  them,  or  the  plaintiffs  in 
the  said  actions  otherwise  barred,  shall  recover  their 
damaffcs  and  costs  that  thev  have  sustained,  as  \\w 
plaintilT  should  have  done,  if  they  had  recovered  in 
the  said  replevins. 


Stnlutr  21>/,  Uinni  >^(/,,  rh.  10,  ,1.  D.  V^M . 

(Avowries  shall   be  made  by  the  lord  upon  tlu^  land, 
without  naming  his  tenant.) 

Whereas,  as  well   tin-    no1»lemcn  of  this   realm.  .'i« 
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divers  other  persons,  by  fines,  recoveries,  grants,  and 
secret  feoffincnts,  and  leases  made  by  their  tenants  to 
persons  unknown  of  tlie  lands  and  tenements  holden 
of  them,  have  been  put  from  the  knowled<^ro  of  their 
tenants,  upon  whom  they  should  by  order  of  the  law 
make  their  avowries  for  their  rents,  customs,  and  ser- 
vices, to  their  great  losses  and  hinderances. 

II.  Be  it  therefore  enacted,  established,  and  ordained, 
by  authority  of  this  present  parliament,  that  where- 
soever any  manor  lands,  tenements,  and  other  heredi- 
taments be  holden  by  any  manner  person  or  persons, 
by  rents,  customs,  or  services,  that  if  the  lord  of  whom 
any  such  manor  lands,  tenements,  or  hereditaments  be 
so  holden,  distrain  upon  the  same  manor  lands  or  tene- 
ments, for  any  such  rents,  customs,  or  services,  and 
replevin,  thereof  be  sued,  that  the  lord  of  whom  the 
same  lands,  tenements,  or  hereditaments  be  so  holden, 
may  avow,  or  his  bailitf  or  servant  make  conusance, 
or  justify  for  taking  of  the  said  distress  upon  the  same 
lands,  tenements,  or  hereditaments  so  holden  as  in 
lands  or  tenements  within  his  fee  or  sei<Tnory,  alleo-ino- 
in  the  said  avowry,  conisance,  and  justification,  the 
same  manors,  lands,  and  tenements  to  be  holden  of 
him  without  naming  any  person  certain  to  be  tenant 
of  the  same,  and  without  making  any  avowry,  justifi- 
cation, or  conisance  upon  any  person  certain.  And, 
likewise,  the  lord,  baily,  or  servant  to  make  avowry, 
justification,  or  conisance,  in  like  manner  and  form 
upon  every  writ  sued  of  second  deliverance, 
s 
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III.  Ami  also  he  it  (•nact(Ml  hy  tlio  said  authority, 
that  I'vcrv  avowant,  and  cv(Ty  other  person  and  per- 
sons that  make  any  such  avowry,  justification,  or 
conisancc,  as  baily  or  siTvant  to  any  person  or  persons 
in  any  rcplcgiarc,  or  second  deliverance,  for  rents,  cus- 
toms, services,  or  for  damage  feasant,  or  other  rent 
or  rents,  upon  any  distress  taken  in  any  lands  or  tene- 
ments, if  the  same  avowry,  conisance,  or  justification 
be  found  for  thcni,  or  the  plaintiffs  in  the  same  be 
non-suit,  or  otherwise  barred,  that  then  they  shall  re- 
cover their  damages  and  costs  against  the  said  plain- 
tiff, as  the  same  plaintiffs  should  have  done  or  had,  if 
they  had  recovered  in  the  replegiare  or  second  deli- 
verance found  against  the  said  defendants. 

IV.  And  be  it  also  ordained,  that  the  said  plaintiffs 
and  defendants  in  the  said  writs  of  replegiare,  or  writs 
of  second  deliverance,  and  in  every  of  them,  shall  have 
like  pleas  and  like  aid  prayers  in  all  such  avowries, 
conisances,  and  justifications,  (pleas  of  disclaim  only 
except.)  as  they  might  have  had  before  {\\v  making  of 
this  act,  and  as  though  the  said  avowry,  conisance,  or 
justification  had  bfcii  made  after  tlu^  due  order  of  the 
common  law. 

V.  And  it  is  fiirther  enact(nl  by  tiie  said  authority, 
that  all  such  jxrsniis  as  by  ordt.T  ("f  the  common  law 
may  laufullv  join  to  tli*-  j)lainliils  or  defendants  in  the 
naid  writs  of  replegiare  or  second  deliverance,  as  well 
without  [)roce5s  as  by  i)rocess,  shall  from  henceforth 
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join  uiUo  the  said  plaintifls  ordcfcndants,  as  wclUvitli- 
out  process  as  by  process,  and  to  have  like  pleas  and 
like  advantages  in  all  things,  (disclaim  only  except,) 
as  thov  mifrht  have  doncj  i)y  the  order  of  the  common 
law  before  the  making  of  this  act. 


Statute  Ath^  James  1st,  ch.  3,  A.  D.  1G07. 

(An  act  to  give  costs  to  the  defendant  upon  a  non-suit 
of  the  plaintiff,  or  verdict  against  him.) 

Whereas,  in  the  three  and  twentieth  year  of  King 
Henry  the  Eighth  of  famous  memory,  a  good  and  pro- 
fitable law  was  made,  whereby  it  w^as  enacted,  that  in 
cases  where  the  plaintiff  in  any  action,  bill,  or  plaint 
of  debt,  trespass  upon  the  case,  detinue,  accompt,  and 
in  some  other  actions  therein  especially  mentioned, 
should  become  non-suit,  or  a  verdict  should  be  had 
against  the  said  plaintiff;  that  then,  in  such  cases,  the 
defendant  should  have  judgment  to  recover  his  costs 
against  every  such  plaintiff,  as  by  the  said  law  appear- 
eth;  which  law  hath  been  found  to  be  very  good  and 
beneficial  for  the  commonwealth,  and  thereby  many 
have  been  discourai^ed  from  brinirinjx  frivolous  and 
unjust  suits,  because  such  parties  are  to  make  recom- 
pense to  the  parties  unjustly  vexed,  for  the  said  unjust 
vexations. 

II.  And  forasmuch  as  actions  of  trespass,  and  actions 
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of  cjcctionc  fii*ma\  and  many  other  nrtioii?  real  ami 
personal,  arc  uithiii  the  ^uino  niisciiief,  as   tlie  said 
otiier  actions  were  at  llic  common  law,  and  yet  were 
omitted  out  of  the  provision  of  the  said  law.     For 
remedy  wliercof,  be  it  enacted  by  tlic  king's  most  ex- 
cellent majesty,  the  lords  spiritual  and  temporal,  and 
the  commons  in   this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  if  any  person  or 
persons,  at  any  time  after  the  end  of  this  present  ses- 
sion of  parliament,  shall  commence  or  sue  in  any  court 
of  record,  or  in  any  other  court,  any  action,  bill,  or 
plaint  of  trespass,  or  ejcctione  firnue,  or  any  other 
action  whatsoever,  wherein  the  plaintiflT  or  defendant 
mi<Tht  have  costs,  (if  in  case  judgment  should  be  given 
for  him,)  and  the  plaintifl'  or  j)laintifls,  demandant  or 
demandants,  in  any  such  action,  bill,  or  plaint,  alter 
appearance  of  the  defendant  or  defendants   be  non- 
suited, or  that  any  verdict  happen  to  pass  by  any  lawful 
trial  against  the  plaintilf  or  plaintilfs,  demandant  or 
demandants  in  any  such  action,  bill,  or  plaint,  then  the 
defendant  and  defendants,  in  every  such  action,  bill, 
or  plaint,  sludl   have  judgment  to  recover  his  costs 
against  every  such  plaint  ill'  and  plaintills,  demandant 
and  demandants,  to  be  assessed,  taxed,  and  levi< d  in 
maimer  and  form  as  costs  in  tlie  said  actions  ar(.*  to 
be  assessed,  taxed,  and  levii^l  in  and  by  the  said  law 
of  the  three  and  twentieth  \(  ar  of  King  Henry  the 
Ei'dith. 
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Statute  17,  Charles  2iL,  ch.  7,  A.  1).  1GG.J. 

(An  act  for  a  more  ppccdy  and  cfTcctnal  proceeding 
upon  distresses  and  avowries  for  rents.) 

Forasmuch  as  the  ordinary  remedy  for  arrearages 
of  rents  is  by  distress  upon  the  lands  chargeable  there- 
with; and  yet,  nevertheless,  by  reason  of  the  intricate 
and  dilatory  proceedings  upon  replevins,  that  remedy 
is  become  ineflcctual: 

II.  For  remedy  thereof,  It  is  enacted  by  the  king's 
most  excellent  majesty,  -with  the  advice  and  assent  of 
the  lords  spiritual  and  temporal,  and  commons  in  this 
present  parliament  assembled,  and  by  authority  of  the 
same,  That  whensoever  any  plaintiff  in  replevin  shall 
be  non-suit  before  issue  joined  in  any  suit  of  replevin 
by  plaint  or  writ  lawfully  returned,  removed,  or  de- 
pending in  any  of  the  king's  courts  at  Westminster, 
that  the  defendant  makiufr  a  sujjcjcstion  in  nature  of 
an  avowry  or  cognizance  for  such  rent  to  ascertain 
the  court  of  the  cause  of  distress;  the  court  upon  his 
prayer  shall  award  a  writ  to  the  sheriff  of  the  county 
where  the  distress  was  taken,  to  inquire  by  the  oaths 
of  twelve  good  and  lawful  men  of  his  bailiwick,  touch- 
ing the  sum  in  arrear  at  the  time  of  such  distress 
taken,  and  the  value  of  the  goods  or  cattle  distrained; 
and  thereupon  notice  of  fifteen  days  shall  be  given  to 
the  plaintiff  or  his  attorney  in  court  of  the  sitting  of 
such  inquiry.  And  thereupon  the  sheriff  shall  inquire 
of  the  truth  of  the  matters  contained  in  such  writ,  bv 
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tlic  oatliP  of  twelve  <roo(l  and  l.nvfnl  men  of  iiis  cnmil y : 
and  upon  tlie  rclurii  ofsucli  iiHini-itinn,  ilu;  defendant 
shall  have  judgment  to  recover  au^ainst  tin;  plaintitV 
the  arreararres  of  such  rent,  in  case  tiu?  goods  or  cattle 
distrained  shall  amount  unto  that  value :  and  in  case 
they  shall  not  amount  to  that  value,  then  so  much  as 
the  value  of  the  said  goods  and  chattels  so  distrained 
shall  amount  unto,  together  with  his  full  costs  of  suit, 
and  sliall  have  execution  thereupon  hy  fieri  facias  or 
elegit,  or  otherwise,  as  the  law  shall  require;  and  in 
case  such  plaintifl'  shall  be  non-suit,  after  cognizance 
or  avowry  made,  and  issue  joined,  or  if  the  verdict 
shall  be  given  against  such  plaintifl';  then  the  jurors 
that  are  impannellcd  or  returned  to  inquire  of  such 
issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears,  and  the  value  of 
the  iioods  or  cattle  distrained:  and  thereupon  the 
avowant,  or  he  that  makes  cognizance,  shall  have 
judgment  for  such  arrearages,  or  so  much  thereof  as 
the  "oods  or  cattle  distrained  amount  unto,  together 
with  his  full  costs,  and  shall  have  execution  for  the 
sjimc  by  fieri  facias  or  elegit,  or  otherwise  as  the  law 
shall  require. 

III.  And  be  it  further  enacted  by  iIk;  authority 
aforesaid,  that  if  judgment  in  any  of  the  courts  al'ore- 
saifl  be  given  upon  demurrer  for  the  avowant,  or  liim 
that  maketh  cognizance  for  any  rent,  the  court  shall, 
at  the  prayer  of  the  dcfcFidanl,  award  a  writ  to  iiupiin- 
of  the  value  of  such   distress;   and   upon   the  refinn 
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thereof,  jutlgmeiit  sliall  Ihj  given  for  llic  avowant,  or 
liiiii  lliat  makes  cognizance,  as  aforesaid,  for  tlic 
arrears  alleged  to  be  behind  in  such  avowry  or  cogni- 
zance, if  the  goods  or  cattle  so  distrained  shall  amount 
to  that  value.  And  in  case  they  shall  not  amount  to 
that  value,  then  for  so  much  as  the  said  goods  or 
cattle  so  distrained  amount  unto,  togetlier  with  his 
full  costs  of  suit,  and  shall  have  like  execution  as 
aforesaid. 

IV.  Provided  always,  and  be  it  enacted,  that,  in  all 
cases  as  aforesaid,  where  the  value  of  the  cattle  dis- 
trained as  aforesaid,  shall  not  be  found  to  be  to  the 
full  value  of  the  arrears  distrained  for,  that  the  party 
to  whom  such  arrears  were  due,  his  executors  or  ad- 
ministrators, may  from  time  to  time  distrain  again  for 
the  residue  of  the  said  arrears. 


Statute  11,  Geo.  2(7,  ch  19,  §  22,  23,  A.D.  1738. 

And  whereas  great  difficulties  often  arise  in  making 
avowTies  or  conuzance  upon  distresses  for  rent,  quit 
rents,  reliefs,  heriots,  and  other  services.  Be  it  further 
enacted  by  the  authority  aforesaid,  that  from  and  after 
the  said  twenty-fourth  day  of  June,  1738,  it  shall  and 
may  be  lawful  to  and  for  all  defendants  in  replevin  to 
avow  or  make  conuzance  generally,  that  the  plaintiff 
in  replevin  or  other  tenant  of  the  lands  and  tenements, 
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A\li(r(>on  such  dislrrss  was  niude,  enjoyed  tlie  same 
under  a  iirant  or  demise  at  sucli  a  certain  rent,durini; 
the  time  wherein  tlie  rent  distrained  for  incurred, 
wliich  rent  was  then  and  still  r(?mainsdue;  or  that  the 
place  where  the  distress  was  taken  was  parcel  of  sucli 
certain  tenements,  held  of  such  honour,  lordship,  or 
manor,  for  which  tenements,  the  rent,  relief,  heriot,  or 
other  service  distrained  for,  was,  at  the  time  of  such 
distress,  and  still  remains  due;  without  further  setting 
forth  the  grant,  tenure,  demise  or  title,  of  such  land- 
lord or  landlords,  lessor  or  lessors,  owner  or  owners  of 
such  manor,  any  law  or  usage  to  the  contrary  not- 
withstanding. And  if  the  plaintifl'  or  j)lainti(Ts  in  such 
action  shall  become  non-suit,  discontinue  his,  her  or 
their  action,  or  have  judgment  given  against  him,  her 
or  them,  the  defendant  or  defendants  in  such  replevin 
shall  recover  double  costs  of  suit. 

XXIII.  And  to  prevent  vexatious  replevins  of  dis- 
tresses taken  for  rent.  Be  it  enacted  by  ihc  authority 
aforesaid,  that  from  and  after  the  twenty-fourth  day 
of  .Time,  17.38,  all  sherifTs,  and  other  oflieers,  having 
authority  to  grant  replevins,  may  and  shall  in  every 
re[)levin  for  a  distress  for  rent  take  in  their  own  names 
from  the  plaiiililKaiid  two  responsible  persons  as  sure- 
tics,  a  bftnd  in  double  the  v;diie  of  the  goods  distrained, 
(such  value  fo  be  ascertained  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  not  interested  in 
the  goods  or  distress,  which  oath  the  person  granting 
siicli  r(Mle\iii  i~  hereb\  nutliori/.ed  and  recpiired  to  ad- 
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minister,)  and  conditionod  lor  j)rosccuting  tlie  .suit 
^vith  rlU'ct,  and  Nvitliout  delay,  and  for  duly  returning 
the  jxoods  and  cliattcls  distrained,  in  case  a  r(!tnrn 
sliall  l)e  awarded  before  any  deliverance  he  made  of 
the  distress;  and  that  such  sherifl'  or  other  oflicer  as 
aforesaid  taking  any  such  bond,  shall,  at  the  request 
and  cost  of  the  avowant  or  person  making  conuzance, 
assign  such  bond  to  the  avowant  or  person  aforesaid, 
by  endorsing  the  same,  and  attesting  it  under  his 
hand  and  seal  in  the  presence  of  two  or  more  credible 
witnesses;  which  maybe  done  without  any  stamp, 
provided  the  assignment  so  endorsed  be  duly  stamped 
before  any  action  be  brought  thereon;  and  if  the  bond 
so  taken  and  assigned  be  forfeited,  the  avowant  or 
person  making  conuzance  may  bring  an  action  and  re- 
cover thereupon  in  his  own  name ;  and  the  court 
where  such  action  shall  be  brought  may,  by  a  rule  of 
the  same  court,  give  such  relief  to  the  parties  on  such 
bond,  as  may  be  agreeable  to  justice  and  reason ;  and 
such  rule  shall  have  the  nature  and  ell'ect  of  a  de- 
feasance to  such  bond. 


PENNSYLVANIA  STATUTES. 

Act  of  1705.     1  Smith''s  Laws  41. 

Sect.  XII.  It  shall  and  may  be  lawful  for  the  jus- 
tices of  each  county  in  this  province  to  grant  writs  of 
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replevin  in  all  easels  wliatsoever,  ^lierc  replevins  may 
l>c  granted  l)y  the  laws  of  Kngland,  taking  secnrity  as 
the  said  law  directs,  and  make  them  retnrnable  to  the 
respective  conrtsofcoinmon  j)leas, in  the  propcrcounty, 
there  to  be  determined  according  to  law. 


Actof2\st  March,  1772.      1  SmKh  370. 

(An  act  for  the  sale  of  goods  distrained  for  rent,  and 
to  secure  such  goods  to  the  perr^ons  distraining  the 
same,  for  the  better  security  of  rents,  and  for  other 
purposes  therein  mentioned.) 
Whereas,  the  most  ordinary  and  ready  way  for  re- 
covery of  arrears  of  rent  is  by  distress,  and  no  pro- 
vision hath  yet  been  made  by  the  laws  of  this  province, 
that  such  distresses  may  be  sold,  and  by  the  common 
law  the  same  may  be  only  detained,  as  pledges  for 
enforcing  the  payment  of  such  rent,  and  the  persons 
distraining  have  little  benefit  thereby.  For  the  remedy- 
ing wiicreof, 

I.  Sect.  I.  Whore  any  goods  or  cliattcls  shall  be 
distrained  for  any  rent  reserved  and  du(>,  upon  any 
d(Mnise,  lease,  or  contract  whatsoever,  and  tlir  truant 
or  owner  of  the  goods  so  distrained  shall  not.  within 
five  days  next  after  such  distress  taken,  and  notice 
thereof,  with  the  cause  of  such  taking,  left  at  the  man- 
sion house,  or  other  most  notorious  i)lace  on  the  pre- 
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miscs,  charged  with  the  rent  distrained  for,  replevy  the 
same  witli  sufficient  surety  to  be  given  to  th(!  slierifT, 
according  to  law,  then  and  in  hucIi  case,  after  such 
distress  and  notice  as  aforesaid,  and  expiration  of  the 
said  five  days,  the  person  distraining  shall  and  may 
with  the  sherifl',  undor-shcrin',  or  any  constable  in  the 
city  or  county  where  such  distress  shall  be  taken,  (who 
are  hereby  required  to  be  aiding  and  assisting  therein,) 
cause  the  goods  and  chattels  so  distrained  to  be  ap- 
praised by  two  reputable  freeholders,  who  shall  have 
and  receive  for  their  trouble  the  sum  of  two  shillings 
per  diem  each,  and  shall  first  take  the  following  oath 
or  afiirmation:  I,  A.  B.,  will  well  and  truly,  according 
to  the  best  of  my  understanding,  appraise  the  goods 
and  chattels  of  C.  D.,  distrained  on  for  rent  by  E.  F., 
which  oath  or  affirmation  such  sherifiT,  under-sheriflT, 
or  constable  are  hereby  empowered  and  required  to 
administer;  and  after  such  appraisement,  shall  or  may, 
after  six  days'  public  notice,  lawfully  sell  the  goods  and 
chattels,  so  distrained,  for  the  best  price  that  can  be 
gotten  for  the  same,  for  and  towards  satisfaction  of 
the  rent  for  which  the  said  goods  and  chattels  shall 
be  distrained,  and  of  the  charges  of  such  distress,  ap- 
praisement, and  sale,  leaving  the  overplus,  if  any,  in 
the  hands  of  the  said  sheriff,  undcr-sherifl',  or  constable, 
for  the  owner's  use. 


Sect.  V.  In  case  any  lessee  for  life,  or  lives,  term  of 
years,  at  will,  or  otherwise,  of  any  messuages,  lands, 
or  tenements  upon  the  demise  whereof  any  rents  are 
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or  sIkiII  1)C  reserved  or  ni;ul«'  payable,  ijhall,  from  and 
after  the  publication  of  tins  act,  frandnl(Mitly  or  chui- 
destinely  convey  or  carry  ofl'  or  from  sncli  d(Mnised 
jircmises,  his  goods  and  chattels,  \\  i(h  intent  to  prevent 
the  landh^rd  or  lessor  from  distraining  the  same  for 
arrears  of  such  rent  so  reserved  as  aforesaid,  it  shall 
and  may  be  lawful  to  and  for  such  lessor  or  landlord, 
or  any  other  person  or  persons,  by  him  for  that  pur- 
pose lawfully  empowered,  within  the  space  of  thirty 
days  next  ensuing  such  conveying  away  or  carrying 
oil'  such  goods  or  chattels  as  aforesaid,  to  take  and 
seize  such  goods  and  chattels,  wherever  the  same  may 
be  found,  as  a  distress  for  the  said  arrears  of  such 
rent,  and  the  same  to  sell  or  otherwise  dispose  of,  in 
such  manner  as  if  the  said  goods  and  chattels  had 
actually  been  distrained  by  such  lessor  or  landlord  in 
and  upon  such  demised  premises,  for  such  arrears  of 
rent. 

Sect.  VI.  Provided,  that  nothing  herein  contained 
shall  extend,  or  be  deemed  or  construed  to  extend,  to 
empower  such  lessor  or  landlord  to  take  or  seize  any 
such  goods  or  chattels,  as  a  distress  for  arrears  of  rent, 
which  shall  be  bona  fide,  and  ft)r  a  valuable  conside- 
ration, sold  before  such  sei/.urc  made  to  any  person 
or  persons  not  l)rivy  to  such  fraud  as  aforesaid,  any 
thin^  herein  to  iIk;  ((tiitrarv  notwithstandin*;. 

Sect.  \  II.  It  shall  and  may  be  laufid  to  and  for 
every  lessor  or  landlord,  lessors  or  landlords,  or  his, 
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her,  or  their  IjaililV,  receiver,  or  other  person  or  per- 
sons empowered  by  liim,  lier,  or  them,  to  take  and 
seize  as  a  distress  for  arrears  of  rent,  any  cattle  or 
stock  of  their  respective  tenant  or  tenants,  feeding  or 
depasturing  upon  all  or  any  part  of  the  premises  demi^cd 
or  liolden;  and  also  to  take  and  seize  all  sorts  of  corn 
and  grass,  hops,  roots,  fruits,  pulse,  or  other  products 
whatsoever,  which  shall  be  growing  on  any  part  of  the 
estate  or  estates  so  demised  or  holden,  as  a  distress 
for  arrears  of  rent,  and  to  appraise,  sell,  or  otherwise 
dispose  of  the  same  towards  satisfaction  of  the  rent 
for  which  such  distress  shall  have  been  taken,  and  of 
the  charges  of  such  distress,  appraisement,  and  sale, 
in  the  same  manner  as  other  goods  and  chattels  may 
be  seized,  distrained,  and  disposed  of;  and  the  pur- 
chaser of  any  such  corn,  grass,  hops,  roots,  fruits,  pulse, 
or  other  products,  shall  have  free  egress  and  regress 
to  and  from  the  same,  when  growing,  to  repair  the 
fences  from  time  to  time;  and,  when  ripe,  to  cut,  gather, 
make,  cure  and  lay  up  and  thrash,  and  after  to  carry 
the  same  away,  in  the  same  manner  as  the  tenant 
might  legally  have  done,  had  such  distress  never  been 
made. 

Sect.  X.  And  whereas  great  difficulties  often  arise 
in  making  avowries  or  conusance  upon  distresses  lor 
rent,  Be  it  enacted,  That  it  shall  and  may  be  lawful  for 
all  defendants  in  replevin  to  avow  and  make  conusance 
generally  that  the  plaintid'in  replevin,  or  oilier  tenant 
of  the  lands  and  tenements  whereon  such  distress  was 
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niatlo,  rnjoycd  the  same  under  a  i^i-ant  or  demise,  at 
such  a  certain  rent  or  service,  durini;  the  timeuherein 
the  rent  or  service  distrained  for  incurred,  Nvhich  rent 
or  service  was  tlicn  and  still  remains  due,  without  fur- 
ther setting  forth  the  grant,  tenure,  demise,  or  title  of 
such  landlord  or  landlords,  lessor  or  lessors,  any  law  or 
usage  to  the  contrary  notwithstanding;  and  if  the  plain- 
tiff or  plaintiffs,  in  such  action,  shall  become  non-suit, 
discontinue  his,  her,  or  their  action,  or  have  judgment 
given  against  him,  her,  or  them,  the  defendant  or  defend- 
ants in  such  replevin  shall  recover  double  costs  of  suit. 

Sect.  XI.  And  to  prevent  vexatious  replevins  of  dis- 
tresses taken  for  rent.  Be  it  enacted.  That  all  shcrifls 
and  other  officers,  having  authority  to  serve  re[)levins, 
may  and  shall,  in  every  replevin  of  a  distress  for  rent, 
take  in  their  own  names  from  the  plaintilf,  and  one 
responsible  person  as  surety,  a  bond  in  double  the 
value  of  the  goods  distrained,  (such  value  to  be  ascer- 
tained by  the  oath  or  afhrmation  of  one  or  more  cre- 
dible person  or  persons,  not  interested  in  the  goods  or 
distress;  which  oath  or  aflh-mation  the  person  serving 
such  replevin  is  hereby  authorized  and  recjuired  toad- 
minister,)  and  conditioned  for  prosecuting  the  suit  with 
cfTect  and  without  delay,  and  for  duly  n^turning  the 
goods  and  chattels  distrained,  in  cas(>  a  return  sli.ill 
be  awarded,  before  any  deliverance  be  made;  of  the 
distress,  and  such  sherilf,  or  other  ollicer,  as  aforesaid, 
taking  any  such  bond,  shall,  at  the  request  and  costs 
of  t!i<    ivnwant  or  person  making  cognizance,  assign 
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such  bond  to  the  avowant  or  person  aforesaid,  by  cn- 
dorsinnr  the  same  and  attestiiif^  it  under  his  hand  and 
seal,  in  the  presence  of  two  credible  witn(!sse.s;  and  if 
the  bond  so  taken  and  assigned  be  forfeited,  the  avow- 
ant or  person  making  cognizance  may  bring  an  action 
and  recover  thereon  in  his  own  name;  and  the  court, 
where  such  action  shall  be  brought,  may,  by  a  rule  of 
the  same  court,  give  such  relief  to  the  parties  upon 
such  bond,  as  may  be  agreeable  to  justice  and  reason ; 
and  such  rule  shall  have  the  nature  and  elTect  of  a 
defeasance  to  such  bond.  . 


Act  of  3d  April,  1779,  1  S7mth  470. 

(An  act  declaring  replevins,  attachments,  judgments 
and  executions,  in  certain  cases  to  be  erroneous  and 
void.) 

Sect.  I.  Whereas  divers  writs  of  replevin  have  of 
late  been  granted  and  issued  for  goods  and  chattels 
taken  in  execution,  and  for  fines  and  penalties  legally 
incurred  and  due  to  this  commonwealth,  to  the  delay 
of  public  justice,  and  to  the  great  vexation  of  the  of- 
ficers concerned  in  taking  and  levying  the  same : 

Be  it  enacted, — 

Sect.  II.  All  writs  of  replevin  granted  or  issued  for 
any  owner  or  owners  of  any  goods  or  chattels,  levied. 
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seized  or  taken  in  execution,  or  by  distress,  or  otlier- 
wise,  by  any  sberill',  naval  ollleer,  beutenant,  or  sub- 
lieutenant of  tlic  city  of  riiiladolpbia  or  of  any  county, 
constable,  collector  of  tlie  public  taxes,  or  otber  ollicer, 
acting  in  tbcir  several  ollices  under  tbc  autliority  of 
tbe  state,  arc  irregular,  erroneous  and  void;  and  all 
sucb  writs  may  and  sball  at  any  time  after  tbo  service, 
be  quasbed  (upon  motion)  by  tbc  court  to  wbicb  tbey 
are  returnable,  tbc  said  court  being  ascertained  of  tbc 
trutb  of  tbc  fact  by  airulavit  or  otbcrwise. 

Sect  III.  Tbe  court,  besides  quasbing  tbc  said  writs, 
may  and  sball  award  treble  costs  to  tbe  defendant  or 
defendants  in  sucb  writs ;  and  also,  acccording  to  tbcir 
discretion,  order  an  attacbment  against  any  protbono- 
tary  or  clerk,  wbo  sball  make  out  or  grant  any  sucb 
writ,  knowing  tbc  same  to  be  for  goods  or  chattels 
taken  in  execution,  or  seized  as  aforesaitl. 


An  of'^Mh  Mu-ch,  182.'),  ram.  Liirs  1  1  1. 

(A  supplement  to  an  ;ict  ciiliilcd.  *' An  act  lor  the  sale 
of  goods  distrained  for  rciil,  and  to  secnr(>  sucb 
iTOods  to  tbe  persons  dislr.iiiiiiii,^  iIk^  sniiie,  lor  tin* 
better  security  of  rents,  and  for  otiicr  purposes 
tbcrcin  mentioned.") 

Sect.  I.  In  case  any  lessee  for  life  or  lives,  ti  rm  of 
years  at  wilKftr  otberwise,  of  anv  inessuaL^rs,  liind-or 
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tenements,  situate  in  llic  city  or  county  of  Phil.i- 
dclphia,  upon  the  demise  whereof  ;iiiy  rents  arc  <jr 
shall  be  reserved  or  made  payable,  shall,  Irom  and 
after  the  first  day  of  August  next,  before  such  rents 
as  aforesaid  shall  become  due  and  payable,  fraudu- 
lently convey  away  or  carry  oil'  or  from  such  demised 
premises,  his  goods  and  chattels,  with  intent  to  defraud 
the  landlord  or  lessor  of  his  remedy  by  distress,  it 
shall  and  may  be  lawful  to  and  for  such  landlord  or 
lessor,  to  consider  his  rents  so  reserved  as  aforesaid, 
as  apportioned  up  to  the  time  of  such  conveying  away 
or  carrying  off,  and  for  him  or  any  other  person  or 
persons,  by  him  for  that  purpose  lawfully  authorized, 
within  the  space  of  thirty  days  next  ensuing  such  con- 
veying away  or  carrying  off  such  goods  and  chattels 
as  aforesaid,  to  take  and  seize  such  goods  and  chattels, 
wherever  the  same  may  be  found,  as  a  distress  for  such 
rents  so  apportioned  as  aforesaid,  and  the  same  to  sell 
or  otherwise  dispose  of,  in  such  manner  as  if  the  said 
goods  and  chattels  had  been  distrained  by  such  lessor 
or  landlord,  iu  and  upon  such  demised  premises,  for 
rents  actually  due  agreeably  to  the  existing  laws. 
Provided  that  such  landlord  or  lessor,  before  any  such 
goods  or  chattels  are  seized  as  aforesaid,  shall  make 
oath  or  aflirmation  before  some  judge,  alderman  or 
justice  of  the  peace,  that  he  verily  believes  that  said 
goods  or  chattels  were  carried  away  for  the  purpose 
of  defrauding  as  aforesaid :  And,  provided,  that  nothing 
herein  contained  shall  extend,  or  be  deemed  or  con- 
strued to  extend,  to  empower  such  lessor  or  landlord, 
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to  take  or  seize  any  such  goods  or  chattels,  as  a  tlistress, 
for  siuh  rents  so  iippoitioncd  as  aforesaid,  which  sluill 
be  bona  fide  and  for  a  valuable  consideration,  sold  be- 
fore such  seizure  made,  to  any  person  or  persons  not 
privy  to  such  fraud  as  aforesaid,  any  thing  herein  to  the 
contrary  notwithstanding :  And  provided  also,  that 
nothing  herein  contained  shall  be  construed  to  apply 
coat  racts  made  before  the  passage  of  this  act. 


MASSACHUSETTS  STATUTES. 
Replevin  of  goods  distrained  or  impounded. 

Sect.  XVII.  Any  person,  whose  beasts  are  dis- 
trained or  impounded,  in  order  to  recover  any  penalty 
or  forfeiture,  supposed  to  have  been  incurred  by  their 
going  at  large,  or  to  obtain  satisfaction  for  any  da- 
ma<res,  alleged  to  have  been  done  by  them,  may  main- 
tain a  writ  of  replevin  therefor,  to  be  sued  out,  and 
prosecuted  before  any  justice  of  the  peace  lor  the 
county,  in  the  same  form,  substantially,  that  has  been 
heretofore  established  and  used  in  such  cases. 

XVIII.  The  writ  shall  be  sued  out,  served  and  re- 
turned, and  the  cause  shall  be  heard  and  determined, 
in  like  manner  as  is  provided  in  the  case  of  otlur  civil 
actions  Ijefon;  a  justice  of  tli<^  peace,  in  all  iKiiiiiulars 
in  \\hich  a  different  course  is  not  [)rescribed. 

XIX.  The  writ  shall  not  be  served,  unless  the  i»lain- 
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tifl',  or  soino  one  in  liis  l)chair,  shall  execute  and  de- 
liver to  the  officer  a  bond  to  the  dcfendjint,  uith  suffi- 
cient sureties,  to  be  approved  by  the  officer,  in  a  penalty 
douI)lc  the  value  of  the  property  to  be  replevied,  ^vith 
condition  to  prosecute  the  rej)lcvin  to  final  judirinent, 
and  to  pay  such  damages  and  costs  as  the  defendant 
shall  recover  against  him,  and  also  to  return  the  said 
property,  in  case  such  shall  bo  the  final  judgment. 

XX.  The  writ  shall  require  that  such  bond  shall  be 
given  in  double  the  value  of  the  property  to  be  re- 
plevied, but  shall  not  express  the  sum  or  amount  for 
which  it  shall  be  given  ;  and  the  value  of  the  property 
shall  be  ascertained  by  three  disinterested  and  discreet 
persons,  to  be  appointed  and  sworn  by  the  officer, 
when  the  parties  shall  not  agree  as  to  the  value,  and 
the  penalty  of  the  bond  shall  be  equal  to  double  the 
value  ascertained  by  the  persons  so  appointed,  or  by 
any  two  of  them. 

XXI.  The  officer  shall  return  with  the  writ  the 
bond  that  he  shall  take,  to  be  left  with  the  justice,  for 
the  use  of  the  defendant,  and  he  shall  also  include  in 
his  return,  endorsed  on  the  writ,  a  certificate  of  the 
appointment  of  the  said  three  appraisers,  and  of  the 
appraisal,  and  of  the  expenses  thereof. 

XXII.  If  it  shall  appear,  upon  the  non-suit  of  the 
plaintiff,  or  upon  a  trial  or  otherwise,  tliat  the  beasts 
were  lawfully  taken  or  distrained,  the  defendant  shall 
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liavc  jiidiimenl  for  such  <\\u\  ms  shall  he  found  to  !«' 
due  from  thi'  plaiutifl",  lor  tlit'  penalty  or  rorlbiturc, 
or  for  the  dauuigcs,  for  Nvhich  the  beasts  were  im- 
pounded, together  >vith  all  the  legal  fec^s,  costs,  charges, 
and  expenses,  incurred  by  reason  of  the  distress,  and 
also  the  costs  of  the  action  of  replevin  ;  or  instead  of 
such  judgment,  the  justice  may,  in  his  discretion,  enter 
judgment  for  a  return  of  the  beasts  to  the  defendant, 
to  be  held  by  liini.  irrepleviable  by  the  j)laintiff,  and 
for  the  defendant's  damages  for  the  taking  thereof  by 
the  rej)levin,  and  for  his  costs  of  suit. 

XXIII.  When  the  beasts  are  returned  to  the  de- 
fendant, pursuant  to  such  judgment,  they  shall  he  held 
and  disposed  of  in  hkc  manner  as  if  they  had  not  been 
replevied. 

XXIV.  If  it  shall  appear,  upon  the  default  of  the 
defendant,  or  upon  a  trial  or  otherwise,  that  the  beasts 
were  taken  or  distrained,  without  any  sufficient  or 
justifial)lc  cause,  the  plaint  ill'  shall  have  judgment  for 
l)is  damages  caused  by  the  unjust  taking  and  (h'tain- 
ing  of  the  beasts,  and  lor  his  costs  of  the  suit. 

XX\'.  I-'ilher  j)arty  may  aj)j)eal  from  the  final  |udg- 
ment  of  the  justice,  in  like  maimer  as  in  other  civil 
actions  tried  l)cforc  a  justice  of  the  peace. 

XX\'I.  \\'hen  it  shall  appear  that  the  sum  de- 
manded for  the  penalty,  forfeiture  or  damages,  exceeds 
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the  sum  of  twenty  dulhir.s,  or  thut  tlic  property  of  the 
beasts  is  in  question,  and  that  their  vahic  exceeds 
twenty  dollars,  or  that  the  title  to  real  estate  is  con- 
cerned or  brought  in  question,  tiie  case  sliall,  at  the 
request  of  either  party,  be  transferred  to  tlie  Court  of 
Common  Pleas,  and  be  there  disposed  of,  in  like  man- 
ner as  is  provided  in  eighty-fifth  chapter,  \vith  respect 
to  common  civil  actions  brought  before  a  justice  of 
the  peace,  in  which  title  to  real  estate  is  concerned  or 
brought  in  question. 


Of  other  replevin  of  goods. 

XXVII.  When  any  goods,  of  the  value  of  more 
than  twenty  dollars,  shall  be  unlawfully  taken,  or  un- 
lawfully detained  from  the  owner  or  the  person  entitled 
to  the  possession  thereof,  or  when  any  goods  of  that 
value,  which  arc  attached  on  mesne  process,  or  taken 
in  execution,  are  claimed  by  any  person  other  than 
the  defendant  in  the  suit,  in  which  they  are  so  taken 
or  attached,  such  owner  or  other  person  may  cause 
them  to  be  replevied,  by  writ  to  be  sued  out  and  pro- 
secuted, as  hereinafter  provided. 

XXVIII.  The  writ  shall  be  sued  out  of,  and  return- 
able to  the  Court  of  Common  Pleas  for  the  county, 
in  which  the  goods  are  detained;  it  shall  be  in  the 
same  form,  substantially,  that  has    been   heretofore 
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c?tal)lislic(l  iind  us(Hl,aiul  t^hiill  be  siicil  out,  served  and 
roturiied,  like  oilier  writs  in  civil  actions,  in  all  par- 
ticulars, in  which  a  different  course  is  not  prescrihed, 
and  tlic  general  issue  shall  l>c  joined  on  the  plea  of 
not  guilty. 

XXIX.  The  oflicer,  before  serving  the  writ,  shall 
take  from  the  plainlilT  or  from  some  one  in  his  behalf, 
a  bond  to  the  defendant,  with  sufTicicnt  sureties,  in 
double  the  value  of  the  goods  to  be  replevied,  with  a 
condition  like  that  of  the  bond,  before  prescribed  to  be 
taken  on  a  writ  of  replevin,  brought  before  a  justice 
of  the  peace;  and  the  oflicer  shall  proceed  with  regard 
to  the  appraisal  of  the  goods,  and  the  return  of  the 
writ,  in  the  manner  provided  with  respect  to  such  ac- 
tion before  a  justice,  except  that  the  bond  shall  be  left 
with  the  clerk  of  the  court  for  the  use  of  the  defendant. 

XXX.  If  it  shall  appear,  upon  the  non-suit  of  the 
plaintilT,  or  upon  a  trial  or  otherwise,  that  the  defen- 
dant is  entitled  to  a  return  of  the  goods,  he  shall 
have  judgment  therefor  accordingly,  with  damages  for 
the  taking  thereof  by  the  replevin,  and  his  costs  of 
suit. 

XXXI.  If  the  goods,  when  replevied,  were  taken  in 
cxceuti(>n,r)r  if  they  were  then  attached,  and  judgment 
be  afterwards  rendered  for  the  attaching  creditor,  and 
if  in  either  case  the  service  of  tlicexerntion  l)e  delayed, 
by  means  of  th<;  nplcNm,  the  damagr  to  bo  assessed 
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for  the  dcfuiulant,  in  cjis(j  ol"  a  judgment  for  a  return, 
shall  be  not  less  than  at  the  rate  of  twelve  per  cent, 
hy  the  ye.ar,  on  the  valn(.'  of  the  goods,  for  so  long  as 
the  service  of  the  execution  shall  I)e  so  delayed. 

XXXII.  All  sums,  recovered  in  an  action  of  replevin 
by  any  officer,  for  or  on  account  of  any  goods  attached 
or  taken  in  execution  by  him,  or  recovered  in  an  action 
upon  the  bond  given  upon  the  replevin  of  such  goods, 
shall  be  applied  and  disposed  of,  as  far  as  they  will  go? 
in  the  following  manner:  First,  to  pay  the  lawful  fees 
and  charges  of  the  officer,  and  the  reasonable  expenses 
of  the  action  of  replevin,  and  the  action  on  the  bond, 
so  far  as  they  are  not  reimbursed  by  the  costs  that 
may  be  recovered.  Secondly,  to  pay  to  the  creditor, 
at  whose  suit  the  goods  were  attached  or  taken  in 
execution,  the  sum,  if  any,  recovered  by  him  in  that 
suit,  or  as  much  thereof  as  shall  remain  unpaid,  with 
interest  therefor,  at  the  rate  of  twelve  per  cent,  by  the 
year  for  such  time,  if  any,  as  the  money  shall  have 
been  withheld  from  the  creditor,  or  the  service  of  his 
execution  delayed  by  reason  of  the  replevin.  Thirdly, 
if  the  attaching  creditor,  in  such  case,  shall  not  recover 
judgment  in  the  suit  in  which  the  attachment  was 
made,  or  if  any  balance  shall  remain  of  the  moneys  so 
recovered  by  the  officer,  after  paying  what  is  due  to 
the  creditor,  as  before  provided,  such  balance,  or  the 
whole  amount,  as  the  case  may  be,  shall  be  applied 
and  disposed  of,  in  the  same  manner  as  would  and 
ought  to  have  been  done  witli  the  surplus,  if  any,  of 
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tlio  proceeds  of  sal(\  in  case  tlu^  same  goods  had  been 
sold  Oil  execution. 

XXXIII.  All  sums  received  by  such  creditor  from 
the  j)roceeds  of  the  sale  of  any  goods  that  had  been 
attached  or  taken  in  execution,  and  ^^hich  are  after- 
wards returned,  and  all  sums  received  for  tlie  value  of 
any  such  goods  that  are  not  returned,  and  also  all 
sums  recovered  from  the  ollicer  for  llie  insufliciency 
of  the  sureties  in  the  bond,  shall  be  applied  towards 
thedischargeof  the  judgment  recovered  by  the  creditor; 
and  all  sums,  received  as  interest  or  damases  for  the 
delay  of  his  execution,  shall  be  retained  to  his  own  use, 
and  shall  not  go  in  discharge  of  the  judgment. 

XXXIV.  If  it  shall  appear,  upon  the  default  of  the 
defendant,  or  upon  a  trial  or  otherwise,  that  the  goods 
were  unlawfully  taken  or  attached,  or  unlawfully  de- 
tained by  the  defendant,  the  plaintitV  shall  have  judg- 
ment for  his  damages  caused  thereby,  and  for  his  costs 
of  the  suit. 

XXXV.  'J'Ik;  damages,  in  all  cases  of  replevin  before 
a  justice  of  the  i)eace.  whether  for  th(*  plaiiififV  or  for 
the  defendant,  shall  be  assessed  by  the  justice,  or  if  it 
is  heard  and  determined  in  tlu^  court  of  common  jileas, 
or  in  the  supreme  judicial  court,  the  damages  shall  be 
assessed  bv  the  jury,  by  wliidi  the  e.-iuse  is  trifd,  jl 
tlierc;  is  rmv  trial  by  jiiiy  ;  otherwise,  they  shall  b(^ 
assessed  u[)on  an   iiKpiiry  by  the  court,  or  by  a  jury 
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iin[)aiindlc(iror  tli;il  purpose,  in  like  manner asdamugcs 
arc  assessed  in  other  civil  actions. 

XXXVI.  If  the  goods  which  are  replevied  had  been 
attached,  tliey  shall,  in  case  of  jndgnient  for  a  retnrn, 
be  held  liable  to  the  attachment,  until  final  judgnjent 
in  the  suit,  in  which  they  were  attached,  and  for  thirty 
days  thereafter,  in  order  to  their  being  taken  in  exe- 
cution; and  if  such  final  judgment  shall  be  rendered, 
before  the  return  of  the  goods,  or  if  the  goods  when 
replevied  were  seized  and  held  on  execution,  they  shall 
be  held  subject  to  the  same  attachment  or  sei7Aire  for 
thirty  days  after  the  return,  in  order  that  the  execution 
may  be  served  thereon,  or  the  service  thereof  com- 
pleted, in  like  manner  as  it  might  have  been,  if  the  goods 
had  not  been  replevied. 

XXXVII.  If  the  officer,  to  whom  the  writ  of  return 
is  committed,  shall  not  be  able  to  find  the  beasts  or 
other  goods  that  were  replevied,  so  as  to  deliver  them 
to  the  defendant,  he  shall  make  a  return  of  that  fact 
upon  the  writ  of  return,  and  the  defendant  shall  there- 
upon be  entitled  to  a  writ  of  reprisal,  to  be  awarded 
and  issued  upon  his  motion,  by  the  court  in  which  the 
judgment  was  rendered,  to  take  the  beasts  or  goods 
of  the  plaintilT  and  deliver  them  to  the  defendant,  to  be 
held  and  disposed  of  according  to  law. 

XXXVIII.  The  writ  of  return,  in  all  actions  of  re- 
plevin, shall  be  substantially  in  the  same  form  th.it  has 
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been  liorctoforc  cptahliplud  and  used  in  ilic  lik(>  case, 
and  \\\c  writ  (tf  r('i)riHaI  shall  ho  sul)stantiallv  in  the 
same  loriuNNitii  the  writ  heretofore  calKd  a  writ  of 
w  ithcriiaiii. 

XXXIX.  The  foregoing  j)rovis:ions  shall  not  pre- 
clude the  defendant  I'rom  resorting  to  his  remedy  on 
the  replevin  bond,  or  to  his  remedy  against  tlic  officer 
for  the  insufficiency  of  the  sureties  in  the  bond,  to  re- 
cover the  value  of  the  goods,  together  with  the  loss 
or  damage  caused  by  the  replevin  thereof,  notwith- 
standing he  may  have  endeavoured  to  recover  the 
same  by  the  ^vrits  of  return  and  of  reprisal,  as  before 
provided. 

XL.  Xo  action  shall  be  maintained  against  any 
person,  as  surety  in  a  replevin  bond,  unless  the  writ 
be  served  on  him  within  one  year,  after  the  final  judg- 
ment on  the  action  of  replevin;  or  if  the  action  shall 
not  be  entered  by  the  plaintill",  and  the  defendant  shall 
not  obtain  judgment  on  a  complaint,  such  writ  against 
the  surety  may  be  served  on  him,  within  one  year  after 
the  end  of  the  term  at  wliirh  the  action  of  replevin 
ought  to  have  been  entered,  and  not  afterwards. 


APPENDIX   III. 


NEW  YOKK  CODE. 


TITLE  V. 


299 


Of  the  manner  of  commencing  civil  actions. 

§  lOG.  Civil  actions  in  the  Courts  of  Record  of  tiiis 
state,  shall  be  commenced  by  the  service  of  a  sum- 
mons. 

§  107.  The  summons  shall  be  subscribed  by  the 
plaintid'or  his  attorney,  and  directed  to  the  defendant, 
and  shall  require  him  to  answer  the  complaint,  and 
serve  a  copy  of  his  answer  on  the  person  whose  name 
is  subscribed  to  the  summons,  at  a  place  within  the 
state,  to  be  therein  specified,  within  twenty  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of 
service. 

§  108.  The  plaintifT  should  also  insert  in  the  sum- 
mons a  notice  in  substance  as  follows: 

1.  In  an  action  arising  on  contract,  for  the  recovery 
of  money  only,-  that  he  will  take  judgment  for  a  sum 
specified  therein,  if  the  defendant  fail  to  answer  the 
complaint. 

2.  In  other  actions,  that  if  the  defendant  fail  to 
answer  the  complaint,  the  plaintiff  will  apply  to  the 
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court,  at  a  s|)ccific(l  time  and  j)laco  (after  the  (expira- 
tion of  the  fiiiu^  for  answering,)  for  tlic  relief  demanded 
in  the  complaint. 

§   100.  A  copy  of  tlie  complaint  shall  be  served  with 
the  summons. 


TITLE  MI. 


CHAPTER  SECOND. 


Chi'im  and  delivery  of  jjcrsomd property. 

§  181.  The  plaintifT,  in  an  action  to  recover  the  pos- 
session of  personal  property,  may,  at  the  time  of  com- 
mencing the  action,  claim  the  immediate  delivery  of 
such  j)roperty,  as  provided  in  this  chapter. 

§  182.  Where  a  delivery  is  claimed,  an  aH'idavit 
must  hf  made  hy  the  plaintill',  or  by  some  one  in  his 
behalf  showing, 

1.  That  the  plaintilf  is  the  owner  of  the  property 
claimed,  (particularly  describing  it,)  or  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein;  the  facts  in  respect  to  which  shall  be 
.set  forth : 
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2.  That  the  property  is  wrongfully  detained  by  the 
defendant : 

3.  The  alleged  cause  of  the  detention  thereof,  ac- 
cording to  his  best  knowledge,  inforiniition  and  belief: 

4.  That  the  same  has  not  been  taken  fur  a  tax, 
assessment  or  fine,  pursuant  to  a  statute;  or  seized 
under  an  execution  or  attachment  against  the  property 
of  the  plaintiff;  or  if  so  seized  that  it  is  by  statute, 
exempt  from  such  seizure ;  and, 

5.  The  actual  value  of  the  property. 

§  183.  The  plaintiff  may,  thereupon,  by  an  endorse- 
ment in  writing  upon  the  affidavit,  require  the  sheriff 
of  the  county  where  the  property  claimed  may  be,  to 
lake  the  same  from  the  defendant,  and  deliver  it  to  the 
plaintiff^. 

§  184.  Upon  the  receipt  of  the  affidavit  and  notice, 
with  a  written  undertaking,  executed  by  one  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  pro- 
perty as  stated  in  the  affidavit,  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  de- 
fendant, if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cauj^c,  be  re- 
covered against  the  plaintifl',  the  sheritf  shall  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in 
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tlic  possession  of  tlic  (IclViulaiit  or  liis  agent,  and  retain 
it  in  liis  custody.  He  sliall,  also,  without  delay,  serve 
on  tlio  defendant  a  copy  of  the  ailidavit,  notice  and 
undertaking,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found,  or  to  his  agent,  from  whose  posses- 
sion the  property  is  taken;  or  if  neither  can  be  found, 
by  leaving  them  at  the  usual  place  of  abode  of  cither, 
with  some  person  of  suitable  age  and  discretion  ;  with 
a  notice  in  writing,  that  the  sureties  will  justify  before 
a  judge  of  the  court,  or  a  county  judge,  at  a  time  and 
place  therein  named;  the  time  to  be  not  less  than  four 
nor  more  than  eight  days  thereafter. 

§  185.  If  the  sureties  do  not  justify,  according  to 
the  notice,  the  sheriff  shall  forthwith  deliver  the  pro- 
perty to  the  defendant.  If  they  justify,  he  shall  de- 
liver it  to  the  plaintiff,  unless  the  defendant  shall  en- 
title himself  thereto,  as  j)rovided  by  the  next  two  sec- 
tions. 

§  180.  At  any  time  before  the  delivery  of  the  pro- 
perty to  the  plaintiff,  the  defendant  may  re(piire  the 
return  thereof,  upon  giving  to  the  sheriff  a  written 
undertaking,  executed  by  two  or  more  sufficient  sure- 
ties, to  the  effect  that  they  are  ixmiid  in  double  the 
valiH'  of  the  projxTtv,  a-  stated  in  the  ailidavit  ol  the 
plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  jnr  the  payment  to  liiin  of 
such  sum,  as  may,  for  any  cause,  be  recovered  aiiainst 
the  defendant. 
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§  187.  Tlic  defendant's  sureties,  upon  a  notice  to 
the  plaintift',  of  not  less  than  four  nor  more  than  eight 
days,  shall  justify  hcfore  a  judge,  in  the  same  manner 
as  the  sureties  given  hy  the  plaintifi';  and  upon  such 
justification  the  sherifl'  shall  deliver  the  property  to 
the  defendant. 

§  188.  The  qualifications  of  sureties,  and  their  jus- 
tification, shall  be  as  prescribed  by  sections  1G9  and 
170,  in  respect  to  bail  upon  an  order  of  arrest. 

§  189.  If  the  property,  or  any  part  thereof,  be  con- 
cealed in  a  building  or  enclosure,  the  sherifT  shall  pub- 
licly demand  its  delivery.  If  it  be  not  delivered,  he 
shall  cause  the  building  or  enclosure  to  be  broken  open, 
and  take  the  property  into  his  possession;  and,  if  neces- 
sary, he  may  call  to  his  aid  the  power  of  his  county. 

§  190.  Where  the  sheriff  shall  have  taken  property, 
as  in  this  chapter  provided,  he  shall  keep  it  in  a  secure 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon 
receiving  his  lawful  fees  for  taking,  and  his  necessary 
expenses  for  keeping  the  same. 

The  following  note  is  appended  by  the  commis- 
sioners to  this  chapter. 

This  chapter  is  intended  to  supply  the  provisional 
relief,  which  is  now  obtained  in  llic  action  of  replevin. 
We  think  it  will  be  found  much  simpler  than  the  sta- 
tute for  which  it  is  a  substitute. 
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TIk^  most  material  (liani^c  wliicli  will  \)o  nl)sorvcd, 
i.s  in  siH-tioiis  1S(>  juul  187,  which  provide  a  means  for 
the  defeiulants'  retaiiiiiii;  the  j)i'ojierty,  on  giving  an 
undertaking  ecjual  to  that  wliicli  tin;  plaintilV  has  given. 
This  seems  hut  just.  The  defendant  heing  in  posses- 
sion, is  presnincd  to  ix'  rightly  so,  until  the  contrary 
is  proved;  and  if  he  is  willing  to  give  as  good  security 
as  the  plaintilf,  he  should  he  allowed  to  retain  the  pro- 
perty during  tlie  litigation. 
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Abatement,              -                -                -  -                -                -        81 

pleas  and  requisites  of,                  -  -                -                ^l 

form  of,                 -                -  -                -                -        8J 

plea  of,  to  avowry,        -                -  -                -              1-1 

Abuse  of  distress,  plea  in  bar  of,  to  avowry  for  damage  feasant,  -       121 

for  rent,              .                -  -                -              121 

Act  of  assembly  of  Pennsylvania,  1705,  -                -                -        30 

of  y  I  St  March,  177'2,             -  .Vj,  91,  95,  105,  16G,  187 

April,  I77!t,              -  -                 -                 -         73 

•.>5th  March,  ld-25,             -  -                 -               HO 

y4th  February,  1834,  -                -                -       110 

13th  April,  1-07,              -  -                -                48 

22d  March,  1817,     -  -                -                -        48 

nth  April,  1848,              -  -                -              209 

Action.     See  Replevin,         -                  -  -                -                  19, 31 

Action  on  the  case  against  sheriff  for  taking  insufficient  pledges,  -  211 

when  maintainable,  -               211,212 

by  whom,  -                -      211,212 

extent  of  sheriff's  responsibility,   212,213 

declaration,  -                -              213 

plea,  -                -      214 

evidence,  -                -      214, 215 

damages,  .                 -                 -       201 

Actors,  both  parties  in  replevin  are,               -  -                -91,92,141 

Administrators.     See  Executors. 

Affidavit,  when  necessary,     -                 -  -                 -                 -         61 

Agreement  for  lease  not  evidence  of  tenancy,  -               126 

Alabama,  replevin  in,             -                 -  -                 -                 -         19 

Alias  replevin,                  ...  -                 -                 24 

Amendment,            -                 -                 -  -                 -                 -         78 

Amends,  tender  of,           -                 -                 -  -                 -               l^b 

Animals,  ferae  naturae,             -                 -  -                 -                 -         54 

young,  born  since  distress,                 .  -                 -                 54 

Arrest  in  replevin,  allowed  in  New  Yoric,  -                 -                 -         C2 

in  execution,         -----      170,  173 

Arkansas,  definition  of  replevin  in,         -  -                 -                 -         18 

regulated  by  statute,       -                -  -                - 

U 
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ArkansAS  aiTulavit,  before  issuing  writ,                   -                 -  -         CI 

(Icffndant  cntitlotl  t<>  have  poods  valiioil  by  jury,            -  NO 
bond  in,                    .....       18'J 

Assignment  of  replevin  bond,  wlien  may  be,                    -                 -  190,  I'.*!) 

bow  and  to  whom  to  be  assigned,         -                  -  -       200 

when  assignee  may  -sue  in  his  own  name,      -                -  UtM) 
when  not,              .....      201 

Attariiment  against  sheriff  not  granted  for  neglect  to  take  bond,  -  211 

Avowant,  is  an  actor,             -                 -                 -                 -  -         fll 

Avowry,  what  it  is,         -                 ■                 -                 -                 -  91,  92 

when  necessary,       •                 -                 -                 -  -        83 

when  cannot  be  traversed,                 -                 -                 -  84 

in  case  of  distress  for  rent,       -                 -                 -  -         91 

several  may  be  filed,         -                 -                  -                 -  02 

at  common  law,        -                  -                 -                  -  -         92 

under  statute,  Geo.  2d,      ....  li.T 

must  state  devise,     -                  -                  -                  -  -         '.•? 

name  of  tenant,                  -                -                -                 -  97 

amount  of  rent,         .                 -                 -                 -  -        97 

assignee  in  reversion,  how  to  avow,                 -                -  98 

i.r,Tv  r.T  ),e  made  when  tenant  has  assigned,              -  -       102 

when  distress  is  for  ground  rent,             -  101,  lO/i 

for  cattle  damage  feasant,               -  -       10") 

as  to  part,  non  cepit  as  to  residue,                    -                 -  107 

by  two  or  more,       -                 -                 -                 -  -       106 

must  state  title  correctly,                  -                 -                 -  J  07 

by  joint  tenants,       -                 -                 -                 -  -       ll'i 

by  tenants  in  common,      .                 -                 -                 -  ll'J,  IKJ 

when  plaintiff  declares  for  fewer  chattels  than  wero  taken,  108 

when  he  declares  for  more,      -                  .                 -  -       109 

when  all  chattels  taken  are  not  replevied,       -                 -  109 

surplusage  will  not  vitiate,      ...  -       109 
for  taking  goods  off  premises  must  show  they  are  the  tenants,      110 

by  executors  and  administrators,      -                 -                 -  111 

may  be  for  cause  different  from  the  distress,           -  -       1 1 1 

parties  to,          -                 -                -                 -                 -  112 

pleas  to,    -                -                 -                 -                 -  -       115 

non  tenuit,  non  dcmisit,  former  distress,  no  rent  in 

arrcar,  etc.      ....  II."),  ll(i 

tliat  goodi  are  privileged,          -                 -  -       117 

nil  habuit  in  tenementis  cannot  be  pleaded,      -  1 17 
eviction  may  be  pleaded,           ...       J 2(1 

payment  of  taxes,               -                 -                 -  120 

abuse  of  i!    •                                   -                 -  -       1 2 1 

defect  of  1                                              -                -  121 

Bailiff,  replevin  lic«  against,     -  -      7H 

cognizance  by,      ....                 -  92 
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BaililT,  pica  denying  party  to  be, 

eviiliMicc  under,     -  -  -  - 

tender  to,       - 

infancy  of  one  of  several,      .  .  - 

Bar.     See  Pleas,  Avowries. 

Baron  and  Feme.     Sec  Husband  and  Wife. 

Bees,  replevin  lies  for  swarm  of,  - 

Begin,  right  to,  .... 

Bond,  claim  property.     See  Claim  Property  Bond. 

Bond,  Replevin,  condition  of,  ... 

under  statutes,        .  .  -  - 

in  Pennsylvania  taken  in  every  case, 
in  Massachusetts  and  Vermont, 
in  Missouri,  Arkansas,  and  Kentucky, 
sheriff  not  bound  to  pursue  statute  strictly, 
when  it  may  be  assigned,  ... 

what  will  occasion  forfeiture, 

whether  discharged  by  proceeding,  under  17  Charles  2d, 
not  discharged  by  so  proceeding, 
sureties  liable  for  costs  in  the  replevin  suit, 
to  whom  to  be  assigned,         -  -  - 

when  assignee  may  sue  in  his  own  name, 
when  not,  .  .  -  - 

damages  may  be  recovered  to  the  amount  of  penalty,     - 
value  of  goods  with  interest  from  taking,  and  costs 

of  replevin  suit,  usual  measure  of  damages,  201, 

under  special  circumstances  may  be  greater, 
when  more  than  one  action  brought  on,  proceedings 

stayed  in  all  but  one,  .  .  - 

declaration  on,        .  .  .  - 

pleadings,       .  -  -  -  - 

action  against  sheriff  for  not  taking,      - 
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13.> 
1.3.* 

-    i.in 

Il.'J,  111 


-  51 
122 

-  186 

-  186,  167 
18S,  190 

189 

-  188 

-  IBf),  190 
190, 199 

190 

190,  191 

194 

-  199 
200 

-  200 
201 

201,  201 

202,  199,  20 1 

-  202 

-  205 
207 

-  203 
211 


Capias  ad  satisfaciendum  for  plaintiff,      .  .  - 

for  defendant, 
under  17  Charles  2d, 

Case.     See  Action  on. 

Cepit  in  alio  loco,  plea  of,  .  .  - 

evidence  under, 

Claim  of  property,  .  .  -  - 

prevents  deliverance, 
must  be  returned, 
said  to  determine  suit, 
not  so,  -  -  - 

does  not  arrest  proceedings  in  Pennsylvania, 
proceedings  on  in  New  York, 
in  other  States  disregarded, 
advantages  of  the  Pennsylvania  practice, 


-  ITi) 
17-2 

-  173 

84 

124,  125 

25 

'5,  26,  23 

27 

-  27 
•27 

32,  216 
219,220 

-  220 
220 
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Claim  property  bond,  .... 

unknown  in  F.nslaml, 
in  use  in  Pennsylvania  and  Delaware,  - 
condition  of,     -  -  .  . 

not  a  statutory  bond, 
action  to  be  brought  in  name  of  slierilT, 
sureties  to  what  extent  liable. 
Code  of  procedure,  -  -  -  .  . 

writ  of  replevin  abolished  by,     - 
Connecticut,  replevin  in,   - 
Conu7.ance,  when  necessary,     -  -  .  . 

cannot  be  traversed,       .... 

Cognizance,  what  it  is,  - 

See  Avowry. 
Consideration,  when  necessary  to  restore  before  brinj^ing  replevin, 
Corn,  replevin  for  when  cut,  -  .  .  . 

growing. 
Costs,  ...... 

plaintiffand  defendant  both  entitled  to, 

double,  when  allowed,  .... 

must  be  on  final  judgment, 

not  on  an  award  of  arbitrators,  .  .  . 

how  to  be  taxed,  .  .  .  - 

when  some  issues  found  for  plaintilT,  and  some  for  defendant, 
treble,  when  allowed,      .... 

security  for,  ..... 

Coverture,  plea  of,     ..... 

Crops,  replevin  lies  for  when  distriiinril. 

Damages  for  the  plaintiff,  .... 

when  the  goods  have  not  been  delivered 

to  him, 
when  they  have  been  delivered  to  him, 
when  not  entitled,     - 
for  the  defendant, 

do  not  include  the  value  of  projierty. 
aliter  in  New  Hampshire, 

•  New  York, 

•  Massachusetts, 

•  Vermont, 
Michigan, 

'J'l'lUH'SSCC, 

Arknnnas, 
Damage  feasant,  avowry  for  taking, 

pleas  to  the  avowry, 
T^amagci  in  the  action  on  the  replevin  bond,    - 

•  Sec  Errata. 
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DamaRPs  may  equal  the  penalty  of  the  bond, 

cannot  exceed  it,  -  -  ■ 

incluile  the  value  of  the  property  when  taken, 
and  interest  from  the  time  of  taking, 
and  costs  in  the  replevin  snit,    - 
when  replevin  is  of  a  distress  for  rent, 
in  the  action  on  the  claim  property  bon<!, 
Debt  on  replevin  bond.     See  Bond. 

claim  property  bond.     See  Claim  Property  Bond. 
Declaration  in  replevin,    -  -  -  - 

is  in  the  detinet  or  detinuit, 
venue,  .  -  -  - 

in  AVisconsin, 
in  Tennessee, 

must  state  place  of  taking,    - 
price  of  goods, 

description,  etc.     .  -  - 

charges  defendant  with  having  taken, 
property  not  in  writ,  not  to  be  included, 
damages  to  be  stated,     -  -  - 

leave  to  amend, 
in  the  cepit, 
on  the  replevin  bond, 

pleas  thereto,  -  -  - 

Deeds,  title,  replevin  will  not  lie  for, 
Delaware,  definition  of  replevin  in, 

replevin  in,  regulated  by  statute, 
defendant  entitled  to  recover  the  value  in, 
judgment  in  replevin  in. 
Demand,  when  necessary  before  replevin, 

need  not  be  alleged,    -  -  - 

when  unnecessary, 
Discontinuance,         _  -  -  - 

Distress,  merely  a  pledge, 
right  to  sell, 

a  pledge  at  landlord's  option  since  2d  W.  i^  >r. 
not  so  in  New  York  and  Pennsylvania,    - 
Doors,  right  to  break,        .  -  -  - 

Estray,      -  -  -  -  - 

Eviction,  plea  of,  -  -  ■  " 

Evidence,  under  plea  of  non  cepit, 

no  rent  arrear, 

non  tenuit, 

non  demisit, 

tender  of  amends, 

property,     ■ 
when  proceedings  are  under  17  Charles  2d, 
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-  78 
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-  78 
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-  30 
140 

1  y,  145 
44 

-  41 
44,  47 

-  141 

29 

-  29 
33 

33,  36 
63 
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120 
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Execution,  of  thp,              -  -            ]7U 

for  the  plaintifT,       -                 -                 .                 -  .     I7(j 

for  the  (Irfpiulaiit,             -                -                .  -            170 

capias  in  withernam,               -                 -                 -  -     171 

allowcJ  in  Massachusetts,                -                 .  -              17.") 

not  in  other  states,                  -                                 .  -     17 J 

under  17  Charles  2(1,        -                 -                 .  -             174 

Kxecutors  and  administrators  may  brin-;  replevin,                   -  -       71 

avowry  by,         -                 -  -             110 

False  pretences,  goods  obtained  on,             .                .                -  J.'i,  17 

when  may  be  replevied,            -                -  -         17,52 

when  not,           -                -                .  -       51 

evidence  to  establish,               -                -  -             137 

Fences,  defect  of  plea  in  bar,      -                -                -                -  -     131 

Fieri  facias.     See  F.xecution. 

Former  distress,  plea  in  bar  of,          -                -                -  -     115,  1Q7 

Fraudulent  removal,  avowry  for  rent  after,              -                -  -     110 

General  issue,  properly  none  in  replevin,          -               -  -             fco 

not  guilty  made,  by  statute  in  several  states,  -  -      9U 

Georgia,  replevin  in,             -               -                -  -ID 

Ground-rent,  within  act  2lst  March,  1773,                -                -  •       1)5 

avowry  for,     -                -                -                -  .    101,  105 

Hire,  replevin  for  goods  let  on,  ....      .j.-, 

Homine  replegiando,  writ  of,               -                                -  -            17G 

procfcdings  under  in  F.ngland,                 -  -     176 

in  New  York,     -  -            179 

in  Pennsylvania,        -  -     181 

Illinois,  definition  of  replevin  in,         .                .                 .  .               ig 

Indiana,  definition  of  replevin  in,                -                -                -  -       18 

regulated  by  statute,               -                 -                -  -              30 

Ireland,  writ  of  replevin  in,         -                                                -  .      25 

Inquest  of  office,                   .....  of, 
Inquiry.  .See  Writ  of. 
Inxufficient  pledges.     Sec  Sheriff. 

Joint  owners  must  join  in  replevin,            -                -                 -  -      72 

tenant  cannot  maintain  a-^ainst  his  ro-tenant,           -  -               7;{ 

avowries  by,        -                -  -     112 

Judgment  in  rcjilevin,       -----  j.j'j 

of  retorno  habendo,                  -                -                 -  2:»,  ll.l,  155 

for  plaintiff,      .                 .                 -                 -  .             ]i:\ 

for  defendant,           ....  -     ij.j 

for  defendant,  where  goods  have  not  been  taken  as  a  dislrcii.->,     1 11 

is  a  judgment  of  retorno  habendo,     ...  145 
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Judgment*  sometimes  for  the  value,      -                -                -  -       1  l.'i 

when  the  defendant  has  removed  tlie  goods,  -               1  17 

claims  property,      -                 -  -       1  17 

under  statute  7th  Henry  bth,           -                 -  -               155 

when  property  is  found  part  in  plaintiff  and  part  in  defendant,   M8 

under  statute  l7lh  Cliarles  yd,                -                 -  -       1.".2 

by  default,  -  -  .  -  -  ITj? 
effect  of,  for  plaintiff,  where  the  goods  have  not  been  delivered 

to  him,                -                -                -                -  -      157 

under  17  Charles  2d,  does  not  discharge  sureties,  -               194 

death  of  one  of  the  defendants,  after  judgment  on  replevin 

bond,    -----  200,210 

pending  suit,  -  210 
•  in  New  York  and  other  states,  plaintiff  entitled  to  judgment 

of  retorno  habendo,              -                -                -  220,221 

and  the  defendant  to  a  judgment  for  the  value,  -              222 

jurisdiction,            _                .                -                .  -        51 

amount  of  rent  arrear  determines,                  -  -        '201 

Kentucky,  replevin  in,           -                -                -                -  -        18 

regulated  by  statute,     -                 -                 -  -                 30 

tiffidavit  before  writ  issues,                  -                -  -        Gl 

Land,  replevin  will  not  lie  for,       -                .                -  -                57 

title  to,  may  be  incidentally  tried,               -                -  -        SH 

Lien,  plea  of,  -                -                -                -                -  -                90 

not  created  by  distress,                 -                .                -  -       170 

Limitations,  statute  of,    -                -                -                -  -                S'J 

*  Maine,  replevin  in,                 -                 -                 -                 -  18,30,61 

effect  of  judgment  for  plaintiff,            -                .  -       157,  iCO 
]\Iassacbusetts,  replevin  in,     -                -                -           18, 30, 33,  49,  51,  61 

Maryland,                 "                          ...  18,  54,  157,  ICO 

Michigan,                 u               .                .                .                .  18,30,03,140 

Missouri,                 "                        -                -                -  -   18, 30,  61 

Mississippi,              «                -                 -                 -                 -  -         19 

Market  overt,  effect  of  sale  in,        -                -                -  -                 14 

not  known  in  United  States,             .                -  -  47, 48 

New  assignment  not  allowed  in  replevin,      -                .  -              103 

New  Jersey,  replevin  in,        -                 -                 -                 -  -  10, 63 

New  Hampshire,  replevin  in,           -                .                -  19,  Gl,  IJO,  145 

New  replevin,  allowed  after  non  suit,  -                 -                 -  -  2t*,  33 

New  York,  two  writs  of  replevin  under  revised  statutes,  -                43 

writ  abolished  by  code,        -                -                .  -        43 


•  See  Errata. 
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Now  York,  definition  of  replevin  in,               •                 -                 -  18 

sof  :«o,  :\»,  I'.i. :.!,  d:?.  :ii.  -i.  1 1.'.  'Jjo.  22'i 

Nil  hnbuit  in  tenemenlis,       ...  117 

Noll  copit,  plea  of,            -                 -                                    -                  -  ■"''> 

evidence  under,      -                                   -                  -  -       1'21 

Non  est  factum,                 ...                  -                  -  1J(»,  yOtJ 

Non  demisit,  plea  of,                -                                    -                  -  -       115 

evidence  under,           ....  125 

Non  tcnuit,  plea  of,  ...  -  ll.">,117,l3a 

evidence  under,               ....  125 

No  rent  in  arrear,  plea  of,     -                 -                 -                 -  llC,  135 

evidence  under,                    -                  -                 -  125 

Non  suit  no  bar  to  new  replevin,  ....  y-^.  33 

Not  guilty,  plea  of,          -                 -                  -                 -                  -  M 

Note,  when  necessary  to  restore,            -                  -                 -  -         -17 

Ohio,  replevin  in,            ....         18,  30,  4U,  GI,  61'. 

Parish  records,  replevin  will  lie  for,      -                 -                 -  -         511 

Parties  in  replevin,        .....  71,72,73 

PlaintilTs,  executors  and  administrators,    -                 -  .         7! 

husband  and  wife,                -                 -                 -  'I 

act  of  1848,                 -                 -                  -  -         /-' 

when  several  cannot  join,                                     -  72 

joint  owners  must  join,              -                 -  -         72 

mere  servant  cannot  be,     ...  73 

Defendants,                 -                 -                 -                 -  -         73 

to  an  avowry,                     -                  -                 -  112 

Partner  cannot  maintain  replevin  against  co-partner,             -  -         72 

Pennsylvania,  definition  of  replevin  in.     See  tlie  volume  passim,  17 

Plaint,  replevin  by,                  ....  20, 2l,2."> 

Pleas  in  replevin,             .                 .                  -                  .                  -  bO 

informalities  when  waived,          -                 -                  -  -         bO 

in  abatement,         .                  .                  -                 -                 -  81 

property,       ..----  Ml,  00 

evidence  under,     -                                                     -  l3(i 

general  issue,  -  ^••>  '•'" 

non  cepit,               -                                                                    -  *^'*<  90 

effect  of,  W; 

evidence  uiidf-r,     •                                                                           -  121 

Ktatute  of  limitation*,  -                                     -                  ■  ■          ^".\ 

how  pl.'ad.-d,  t-1' 

lien  how  plcadiil.  -H) 

not  guilty,  when  general  i»»u< ,  •^•' 

(o  thr"  avowry.              -                  -  115 

to  the  action  on  the  rcpletin  bond,  '-0'5 

I'Icdgeg  <)<•  pro%fi)iiciiilo,          -                 -  -23 

df  rftorno  hnbrndo,  «-•* 

who  to  be  luretiet.     ^cc  Surctle*,  -         •' 
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Pluries,  replevin,  -' 

returnable,  -  -  -  -         ~l 

Property,  when  and  how  pleaded,  -  .  -  H3 

evidence  under,       -  -  -       13G 

Properly  bond.     See  Claim  Property  Bond. 
Proprietate  probanda.    See  Writ  of. 

Kecordiiri  facias  loquelann,  ....  2fi 

Kecaplion,  writ  of,  -  -  -  -  -  20,  30,  33 

Rent,  avowry  lor.     See  .\vowry. 

Rent  charge  or  annuity,  not  within  11  Geo.  2d,  'J-'' 

ground,  within  act  lilst  March,  1772,  -  -         'J5 

Replevin,  definition  of,  by  Gilbert,  see  Writ  of,  -  -  1" 

Blackstone  -  ■  -         17 

Spelman,  -  '  ' 

in  Pennsylvania,  -  -  -         17 

Maine,  New  Hampshire,  Vermont.     •  IB 

^Massachusetts,  New  York,  -  18, 3d,  39 

Ohio,  Maryland,  Delaware,  -  18 

Kentucky,  Missouri,  Wisconsin.  -         18 

Arkansas,  Tennessee,  Michigan.         -  18 

and  Indiana,  -  -  -         18 

New  Jersey,  Illinois  and  South  Carolina,  10 

Virginia,  Georgia,  Connecticut  and  Alabama.   10 

Mississippi,         .  -  -  10 

taking  must  be  unlawful,  when  -  -  19,38,  etc. 

confined  to  distresses  and  attachments,  where  -  li* 

lies  only  for  distress  for  rent,  where    -  -  .19 

19 

history  of,     - 

originally  a  justicial  writ,   -  -  -  -  20,  GO 

writ  of,  did  not  contain  summons,  -  -  2(),  60 

obsolete  in  England,  -  ■  -  -         25 

allowed  after  non-suit,  .  .  -  JO 

how  begun  in  Pennsylvania.  -  -  -        31 

writ,  to  whom  addressed,  .  -  -  31 

not  altogether  in  rem,  -  ■  ■  .31 

not  defeated  by  claim  of  property,  -  -  3-2 

counter,  not  allowed,  -  -  -  ■  /O 

after  nonsuit,  .  .  -  -  33 

for  what  it  will  lie,  -  -  -  37, 45, 48 

will  lie  against  sheriff's  vendee,  ■  •  18 

not  against  goods  in  hands  of  sheriff.  -  -  -  48,  49 

or  other  officer,  -  -  •  -  48, 49 

not  so  in  Massachusetts,       -  -  •  -         49 

will  lie  for  money,        .  .  -  -  o3 

leather  made  into  shoes,  -  -  -        53 

for  a  swarm  of  bees,  -  -  .  54 


:ni 


I.NDRH. 


Replevin  lor  the  iiicroasc  of  auiinals,  -  .  -  51 
not  for  animals  ferx  naturir,                            -54 

lor  on  opprtMitice,                     -  54 

ibr  goods  taken  beyond  seas,                              .  f}-! 

for  a  ship,  but  not  after  condemnation  as  a  prize,  51 

not  for  land,                      -                 -                 -  -                 57 

for  sheaves  of  corn,                 -  -         58 

not  for  title  deeds,            •                ■                •  -                59 

for  parish  records,                   -                 .  -         5!) 

whether  a  local  action,                      •                 -  -                65 

may  issue  at  any  time  before  sale  of  distress,  70 

bond.     See  Bond,              .                 -                 .  IgG 

Replication  to  plea,                  -  Jl5   joi 

Retorno  habendo,  judgment  of,  -  .  .  .  29 
see  writ  of.     See  Judgment. 

Return,  what  may  be  made,                     -                  .                  .  Gl,  l~6 

Second  deliverance,  writ  of,            .                 .  .    '23, 32,  33 

Set-ofT,  plea  of,           -                 .               .                 .                 .  -       IIG 

Sheriff  mif^ht  hold  plea  in  replevin  of  any  value,            -  -                 25 

and  of  all  goods  and  chattels,         -                 -                 -  -         25 

must  return  writ,     -                .               .                .  -04 

when  liable  to  trespass,                 .                .  -  CO,  69 

action  against,  for  not  taking  bond,        -                -  -              211 

for  taking  insufficient  pledges,        -                 -                 -  -      211 

court  will  not  grant  an  attachment,       -                -  -              211 

action  on  the  case  for,      •                 -                 -                 -  -       211 

when  it  may  be  brought,          -                 -  -              212 

may  be  sued  on  his  ofRcial  bond,    •                -                 -  -       212 

whether  liable  in  all  cases  for  not  taking,  -              212 

answerable  for  the  sufficiency  of,   -                 -                 -  -       212 

in  r.ngland  at  time  of  takiriji,                  -                 -  •               213 

in  Pennsylvania  at  end  of  suit,       -                 -                 -  -       213 

declaration,                .....  213 

evidence,  etc.,  ------       '-14 

South  Carolina,  replevin  in,                -                                  -  -          IH,  \CA) 

Stranger  may  have  replevin,      -                •                                -  -        41) 

Strays,  sale  of,                      -----  48 

Summons,  writ  in  Kngland  docs  not  contain.  60 

nliter  in  the  Lniti-d  States,                 -  -                 61 

Sureties  in  replevin,  -        25 

two  always  taken,  ....      I -C.  i;)() 

not  discharged  by  proceeding  under  17  Charles  2d, 

liable  for  the  value  at  time  of  taking,                  -  -02 

and  interest,                   ....  -       202 

■nd  costs  of  replevin  suit,    .                 .                 •  -      202,  1!)9 

lor  the  amount  of  rent,  if  value  e<iuals  that  sum,  2it.l,  204 

if  not  for  value,  with  interest  and  cost  ,  "Ji  3,  2('4 
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Sureties,  if  the  value  is  prcatrr,  then  for  amount  of  rent,       -  '^3,  2<)4 

action  apainst  shcrKFfor  takinj^  iusuinrii-nt.     Sec  Sheriff,  211 

Surplusage  will  not  vitiate  avowry,  -  -  -  -       lOJ 

Statutes,  of  Mavlbridge,  52  H.  3(1,  c.  21,  rt-plcvin,  plaint,  ■  20,  25 

of  Gloucester,  G  Kil.  Ist,  c.'l,  costs,  -  -  -       ^^^ 

of  Westminster,  Ist  eh.  17,  breaking  doors,       -  ■  C3 

2.1,  Pledges,  etc.,  -  -    21 ,  2:J,  :n,  1^6 

7  Hen.  c.  4,  avowries,  damages,  execution,  costs,         •      1 17,  IW 

21st  Hen.  8,  c.  1I»,  avowry,  tenant,  etc.  -  'W,  1^5 

not  in  force  in  Pennsylvania,  -  K'l 

adopted  in  New  York,  -  -       101 

32d  Hen.  8,  c.  37,  avowry,  executors,  -  -  166 

4th  James  1st,  c.  3,  costs,      -  -  -  -       1G6 

17th  Chas.  2d,  c.  7,  inquiry,  distress,  -     130,  152,  ICd,  190 

whctiier  in  force  in  Pennsylvania,  •  -  -       154 

judgment  under,  does  not  discharge  surety,    -  -  194 

2d  \Vm.  and  Mary,  distress,  corn,  -  -        33,  58,  127 

4th  Anne,  c.  10,  pleading,  costs,  etc.,  -  '    ^   ^'  !f^ 

11th  Geo  2d.,c.  1'.",  distresses,  replevin  bonds,  59,  93,05,  09,  IOj 

110,121,100,186 

ofPennsylvania,  act  of  170.'),  replevin,  -  -  30,38 

act  of  27th  March,  1713,  limitations,  -        89 

21st  March,  1772,distress,replevinbonds,59 
70,  94,05,105,110,127,160,167 
3d  April,  1779,  replevin  of  goods  in  exe- 
cution,  -  .  -      109 
act  13th  April,  1807,  estrays,               -  48 
22d  March,  1817,  horse-racing,              -        48 
25th  March,  1823,  distresses,          -              H" 
24th  February,  1834,  executors,             -       HO 
11th  April,  1848,  married  women,  judg- 
ments,           -               -               -       '2.209 


revised,  of  New  York,  -  -         13,03,214,221,222 

code  of  procedure,  .  .  .  oo 

of  Massachusetts,  -  -  ■  43,  17o 


Taxes,  payment  of,  may  be  pleaded,  -  -  -  "  ~ 

Tenant  may  not  dispute  landlord's  title, 

in  common,  replevin  bv,        -  ■  '  "  ' 

u  .  -      112 

avowry  by,     -  -  -  - 

Title  to  real  estate  cannot  be  tried  in  replevin, 

58 
may  incidentally,  -  -  •  '  ' 

'^"^^'  .■'■•'  '       -30« 

Tender  of  amends,      •  -  -  '  '"nr 

to  whom  to  be  made,  -  -  "  ' 

Venue, 

Verdict  under  17  Chas.  2d,  ....  140 
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Vorilicl  lor  plaiiititi  at  common  law,        .  -                -                -       r.J'.i 

for  defonilant,         ...  -                 -               140 

Vermont,  replevin  in,                 -                ■  -                -             18,  30,  Gl 

Virginia,  replevin  in,          ...  -                -          I'J,  30 

Withernam,  see  writ  of. 

Witness,       -                -                •                -  -                "               -      135 

Writ  de  proprietato  probanda,            .                -  -                -  25, 2G,  32 

one  not  party  to  the  replevin  not  entitled  to,  -                -  27,  G7 

pending,  property  remained  with  defendant.  •                -                28 

where  not  used,                 -                ■  -  32,  68, 210, 220 

of  inquiry,  where  to  be  issued.               -  147,  155,  loG 

when  not,        -               -  •               -               -      i53 

of  recaption,              -                -                -  -                "    29, 32, 33 
of  replevin.    See  Replevin. 

in  personam,  as  well  as  in  rem,      -  -                -                  ()I,  62 

when  returnable,       .                .                -  -                -                6~ 

what  sum  prothonotary  may  charge  for,  -                -                -        62 

how  served,               .                .                .  -                -                0~ 

how  delivery  must  be  made,            -  -                -                -  63,  09 

whether  a  justification  in  an  action  of  trespass.  -       66,  etc. 

fees  for,              -                -                -  "                -                -        62 

of  second  delirerance,              -                -  "               -    23, 28,  33 

-        24 

ol  withernam,                   -                '  '                                „       * 

where  not  in  use,             -  -                 32,172,175 

used  in  Massachusetts,  -                -                -      l"-'' 


THE  END. 
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